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Governor Durbin of Indiana has again 
raised that most serious and unsettled ques- 
tion of constitutional law,—the extradition of 
fugitives from justice—in his direct refusal 
to honor the requisition of Gov. Beckham of 
Kentucky for the rendition of Ex-Gov. Tay- 
lor. Gov. Durbin gives as his reason for 
refusing to extradite Mr. Taylor that he 
doubts whether he would secure a fair trial 
in the State of Kentucky, under whose laws 
he has been indicted. That this presents a 
question most vital to the interests of all 
American commonwealths cannot be denied 
after careful investigation. If two rival 
governors, with deep personal or political 
prejudices, can open the doors of their re- 
spective commonwealths as an asylum for 
those charged with crime in the other juris- 
diction, and thus invite the commission of 
crime by insuring to the criminal immunity 
from punishment, a condition is presented 
that calls for prompt and vigorous action. 

Interstate extradition is based on section 
2 of article 4 of the constitution providing 
that ‘‘a person charged in any state with 
treason, felony, or other crime, who shall 
flee from justice and be found in another 
state, shall, on demand of the executive 
authority of the state from which he fled, be 
delivered up to be removed tp the state hav- 
ing jurisdiction of the crime.’’ In 1793 
congress passed an act, now §§ 5278 and 
5279 of the Rev. Stat. U. S., providing that 
when a demand for the requisition of a 


‘fugitive from justice from any state shall 


have been made by the governor of said 
state, accompanied by a copy of the indict- 
ment found against the alleged criminal, ‘‘it 
shall be the duty of theexecutive authority”’ 
of the state, to which said criminal has fled, 
to deliver over the fugitive to the demanding 
state for trial. This provision of the consti- 
tution was construed by the Supreme Court 
of the United States in the caseof Kentucky v. 
Dennison, 65 U.S. 161, which, also, is theonly 
case directly in point with the controversy 
over the extradition of Gov. Taylor. In this 
case a certain free negro was indicted in 
Kentucky for enticing away a slave from his 





owner, an indictable offense in that state. 
The alleged criminal fled to Ohio. The 
governor of Kentucky, after complying with 
the act of congress, demanded the rendition 
of the fugitive. The governor of Ohio re- 
fused to grant the requisition on the ground 
that his state did not recognize the crime for 
which the alleged fugitive from justice had 
been indicted. The State of Kentucky man- 
damused the governor of Ohio in the United 
States Supreme Court. The Supreme Court 
condemned the action of the governor of Ohio 
in very severe terms, stating that the consti- 
tution gave him no discretion whatever in 
granting the requisition ; that it was purely a 
ministerial duty on his part to be performed 
without regard to the character of the crime 
charged or of the laws of procedure of the 
demanding state. The constitution bound 
him to return the fugitive ‘‘on demand,’’ and 
the court intimated that his refusal to grant 
the requisition was a breach of his oath to 
support the constitution. The eourt held, 
however, that although this was a solemn 
obligation imposed upon the governor by the 
constitution, yet if he persisted in his refusal 
the federal government under the act of con- 
gress had no power to coerce him. 

It would seem that when this law was 
passed the belief was that a sense of justice 
and of mutual interest would insure the 
faithful execution ofits provisions. ‘‘For,’’ 
says Chief Justice Taney, ‘‘it is manifest 
that the government must fail unless the 
states mutually supported each other and 
the general government; and nothing would 
be more likely to disturb its peace and end 
in discord than permitting an offender 
against the laws of a state, by passing over 
a mathematical line which divides it from an- 
other, to defy its process, and stand ready, 
under the protection of the state, to repeat 
the offense as soon as another opportunity 
offered.”’ 

“For a number of years, however, there has 
been a strong tendency among governors to 


‘refuse the rendition of fugitives for certain 


political crimes or for offenses charged to 
enforce financial obligations and on various 
other grounds which they have alleged 
as ‘‘ulterior.’”’ In taking this position 
they have undoubtedly uncovered them- 
selves to the charge of acting in the 
face of the constitution and of the 
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decision of the supreme court, denying 
them any discretion in such matters; and 
certain state courts, expressly relying on the 
fact that the federal government under the 
present act is powerless to enforce that pro- 
vision of the constitution, have held that the 
governor had practically an absolute discre- 
tion in the matter which neither state nor 
federal power could coerce. State v. Toole, 
69 Minn. 104; Work v. Coerington, 34 Ohio, 
St. 64. That this is a dangerous precedent 
and a breach of the constitution have been 
pointed out, not only by the supreme court in 
the case we have just noted, but alsoina 
strong opinion in the case of Jn re Voorhees, 
32N.J.L. 141. In alltext books and digests 
the duty of the governor io extradite a pris- 
oner on demand, relying on the authorities 
which have granted the executive a discretion 
in the matter or else have held to the belief 
that his discretion could not be controlled, 
has been constantly spoken of as one of 
‘timperfect obligation,’’ whatever that might 
signify. Chief Justice Beasley, of New 
Jersey, in the case we have just cited, denies 
that there is any such weakness in the con- 
stitution. He says: ‘‘I think it indisputable 
that the constitution has made the surrender 
of a fugitive from justice, which by the law 
of nations depended on the concessions of 
comity, a rule of law of perfect obligation and 
entirely imperative in character.’’ He recog- 
nizes the limitation, however, on the federal 
government, suggested by the case of Ken- 
tucky v. Dennison, but states that this re- 
sults entirely from the fact that the act of 
congress which regulates these proceedings 
directs the demand to be made upon the 
governor, and, since the governor is not a 
federal officer, the federal government can- 
not compel the performance of a function 
which it has no right to annex to the office. 
**But,’’ says Chief Justice Beasley,‘‘I cannot 
entertain any doubt of the power of congress 
to vest in any national officer the authority 
to cause the arrest, in any state, of a fugitive 


from the justice of another state, and tosur-: 


render such f:igitive on the requisition of the 
executive of the latter state. The national 


right to require the surrender, under the 
terms of the constitution, seems to me to be 
clear, and all that is necessary to render 
such right enforceable, in every case, is the 
necessary organ of the federal government.” 





We believe the suggestion of Chief Justice 
Beasley is worthy of earnest consideration 
as the most effective solution of these uh- 
happy and serious clashes of authority be- 
tween the governors of sister commonwealths 
over the extradition of fugitives from justice. 
While in most cases we may confidently rely 
on the character of the men elected to such 
high places it is not to be denied that un- 
scrupulous and hot-headed men, wielding the 
executive power of a state, have the right in 
the exercise of this extraordinary power to 
throw open the doors of a sister common- 
wealih to a flood of crime and disorder by 
granting an asylum to criminals or political 
free-booters within its borders. 








NOTES OF IMPORTANT DECISIONS. 


WARRANTIES—MEASURE OF DAMAGES FOR 
BREACH — ACETYLENE GAS. — An interesting 
case on the subject of the proper measure of 
damages for breach of warranty recently arose in 
the case of Tyler v. Moody (Ky.), 63S. W. Rep. 
433. In this case the appellant brought this ac- 
tion to recover for damages for personal injuries 
caused by an explosion of gas generator for the 
manufacture of acetylene gas, sold by appellees 
Hall & Son, and manufactured by appellees 
Moody & Offutt. Appellent avers in his petition 
that appellees ‘‘guarantied and represented to 
him at the time of said sale, and as a part of said 
contract, that the said machine, and the use 
thereof in generating acetylene gas, was and 
would be entirely safe, and that no damages or 
injury would or could result therefrom. The 
court held that the damages recoverable for such 
a breach of warranty include damages for per- 
sonal injury tothe buyer from an explosion of 
the machine, such damages being the natural 
and probable result of a breach of the warranty, 
and, therefore, within the contemplation of 
the parties. The courtsaid: “It is argued 
that in no state of case can a recovery be 
had for the injuries to appellant, because 
they are too remote. A leading case upon 
the criterion of recovery for breach of warranty 
is Dushane v. Benedict, 120 U. S. 630, 7 Sup. 
Ct. Rep. 696, 30 L. Ed. 810. The supreme court 
there said: ‘The damages recoverable for a 
breach of warranty or for false representation 
include all damages which, in the contemplation 
of the parties, or according to the natural or 
usual course of things, may result from the 
wrongful act.’ In Suth. Dam. (2d Ed.) p. 1523, 
§ 675, it is said, after a review of many cases: 
‘A buyer may recover damages for personal 
injuries which result from selling property with 
a false warranty. * * * A dealer will be lia- 
ble for like injuries from the explosion of illu- 
minating oils sold with warranty, express or im- 
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plied, which is untrue. And so will any vendor 
be held answerable for such injuries from vicious 
animals sold with warranty of gentle and docile 
nature.’ In this case the warranty was against 
explosion,—the very thing shown to have hap- 
pened. Upon this showing by appellant, uncon- 
tradicted, we think he would be entitled to recover 
for his personal injury, as this evidently was in 
contemplation of the parties, or, according to the 
natural or usual course of things, might result 
from a breach of the warranty that the machine 
would not explode. An explosion of a machine 
of this sort would usually and ordinarily be 
attended with damage other than to the machine 
itself, and might injure persons,—being near a 
dwelling, would probably do so,—and so it must 
be held that personal injury was contemplated as 
a probable result of an explosion, and that was 
what appellant was assured would not happen.”’ 





LIABILITY OF WAREHOUSEMAN FOR GOODS 
HELD In CusTopIA LEGIS UNDER WRIT OF RE- 
PLEVIN.—A most vexed question of law arising in 
aetions of replevin is, whether chattels, the sub- 
ject of replevin which are in possession of a bailee, 
are to be considered as in custodia legis so as to 
charge the latter with conversion if he returns the 
goods to the bailor during the progress of the suit. 
This question arose recently in the case of Mohr v. 
Langan, 63° S. W. Rep. 409, where the Supreme 
Court of Missouri held that where chattels were 
deposited with a regularly licensed warehouse- 
man, and subsequently he was called as a witness 
as to the value of the chattels in a replevin suit 
for the chatteis between the bailor and another, 
and thereafter, at the instance of the bailor, he 
delivered the goods to an auctioneer, who sold 
them during the pendency of the suit, and judg- 
ment was rendered against the bailor in the re- 
plevin suit, the warehouseman could not escape 
liability for the conversion on the ground that, 
being a regularly licensed Warehouseman, he 
could not question the right of his bailor to de- 
mand a return of the goods, inasmuch as the cir- 
cumstances were such as to put him on notice of 
the fact that his bailor might not have title. It 
was also held that it was proper to instruct that, 
if the warehouseman caused the goods to be 
hauled to the auction house, knowing they were 
to be sold, he was guilty of conversion, though 
he did not at that time know of the ownership of 
the goods by the successful defendant in replevin. 
There is an irreconcilable conflict of authority on 
this question. Tbe court reviews the cases as 
follows: 

‘“‘Of the cases which held that property taken 
under a writ of replevin remains in custodia legis, 
even when the possession is delivered to the 
plaintiff in the suit, he being regarded only as 
a substitute for the sheriff. Lockwood v. Perry, 
9 Metc. (Mass.) 440, McKinney v. Purcell, 28 
Kan. 446, Hunt v. Robinson, 11 Cal. 262, and 
Hagan v. Lucas, 10 Pet. 400, 9 L. -Ed. 470, are 
fair exponents. On the other hand, the cases 





which hold that the property does not remain in 
custodia legis after it has been delivered to the 
plaintiffin the replevin suit, and that such plaint- 
iff may sell it and pass a good title to a bona fide 
purchaser, being liable to the defendantin the 
replevin suit for the value of the property, if he 
ultimately loses his suit, are fairly illustrated by 
the cases of Gimble v. Ackley, 12 Iowa, 27, White 
v. Dolliver, 113 Mass. 400, Davies v. Gambert, 57 
Iowa, 239, 10 N. W. Rep. 658, Smith v. McGregor, 
10 Ohio St. 461, and Isley v. Stubbs, 5 Mass. 280; 
but in no ease is the proposition more clearly 
stated or more ably maintained than in Coen v- 
Watkins, 62 Mo. App. 502. One of the reasons 
given for holding that the property isin custodia 
legis is that, if itcan be levied upon by a third 
party, the plaintiff in replevin is disabled from 
returning it to the defendant in replevin, if the 
plaintiff fails in his suit, and hence would have 
to pay the defendant in replevin the assessed 
value of the property, and still would not have 
the property, for it would have been taken away 
from him by the third party under the second 
replevin, or by attachment or under execution, 
and in this way the same property might be 
utilized to discharge an indefinite number of 
debts of the same debtor.’’ The court after re- 
viewing the statutory provision on the subject in 
Missouri, says: ‘These statutory provisions 
manifestly treat the property as in custodia legis 
pending the litigation, so far as the parties to the 
replevin suit are concerned, and exclude the right 
of the party in possession to sell the property 
during the pendency of the suit, and further pre- 
serve the right of the winning party to follow the 
property in the hands of any person who pur- 
chased it from the party in possession pending 
the litigation. But, while this is true, it does not 
follow that the property is in custodia legis as to 
third persons, so that it cannot be levied upon by 
any other kind of a judicial process. Of course, 
it cannot be seized under any otner kind of judi- 
cial process by either party to the replevin suit 
or their grantees or privies. But the weight of 
authority, amply supported by logic and reason, 
is that it may be seized by a third person, under 
any appropriate judicial process, who claims 
hostile to both parties to the replevin suit. It is 
ably and strenuously argued, however, that de- 
fendant Langan is a regularly licensed ware- 
houseman, and, as he received the goods from 
Mrs. Smith, he could not question her right to 
demand their return, nor set up a paramount title 
in any one else, and that no demand was made on 
him for the goods by Mrs. Mohr before this suit 
was begun, and hence he is not liable in this ac- 
tion for the conversion of the goods. The gen- 
eral rule of law is as contended for. Story, 
Bailm. § 108; Edw. Bailm. §§ 54, 353; Daugherty 
v. Chapman, 29 Mo. App. 233; Pulliam v. Bur- 
lingame, 81 Mo. 111, 26 Am. & Eng. Enc. Law 
(1st Ed.), pp. 720-723. Butthis general rule will 
not protect a bailee who, having notice of the 
rights of the real owner, yet aids and abets the 
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bailor in wrongfully converting the goods. Nan- 
son v. Jacob, 93 Mo. 331, 6S. W. Rep. 246; Koch 
v. Branch, 44 Mo. 542; Williams v. Wall, 60 Mo. 
loc. cit. 321; Dusky v. Rudder, 80 Mo. 400. Hav- 
ing reached the conclusion that the rroperty, as 
to Mrs. Smith and Mrs. Mohr, was in custodia 
legis, and that Mrs. Smith had no right to sell it, 
it follows that, as Langan knew of the replevin 
suit, he knew that Mrs. Smith had no power to 
sell it, and, as he aided her in doing so, he 
thereby became a party to the conversion, and 
his general exemption as a warehouseman is no 
protection to him, for he acted outside of his 
duties as such warehouseman.”’ 








RETROSPECTIVE PRESUMPTIONS. 


In the last edition of Lawson on Pre- 
sumptive Evidence, in the chapter on 
‘‘The Presumption of Continuance,’’ it is 
laid down ‘‘A presumption is not retro- 
spective (Rule 37).’’ The illustrative cases 
cited by the author support this prop- 
osition. In one, proof that a woman was 
married in 1860 was held not to be evidence 
that she was married in 1854.! In another, 
proof that a person held the office of a jus- 
tice of the peace on June 25, was held not 
to be evidence that he held the office on 
June 5.” In another, proof that 9 person 
was insane in 1864 did not raise the pre- 
sumption that he was insane in 1860.° 

The rule as stated by the author in 
the first edition has been expressly ap- 
proved in two recent cases. In Jarvis 
v. Vanderford* it is said: ‘It was not 
shown that Alexander Evans was clerk, 
or that Richard Evans was deputy clerk, of 
the court of pleas and quarter sessions in 
1808. And although there was evidence 
tending to show that Alexander Evans was 
clerk, and Richard Evans was deputy clerk, 
in 1818, this did not create a presump- 
tion that they were such officers in 1808, 


10 years before that time. Lawson, 
Pres. Ev. 190.’" In Martin v. Curtis® it 
is said: ‘‘It is now contended by the 


plaintiff that to show that this piece of 
land has long been used for a _ pasture 
would tend to show that it has always 
been used for that purpose, and, if 


1 Erskine v. Davis, 25 Ill. 251; Murdock y. State, 68 
Ala. 567. 
2 Bereli v. Lytle, 4 La. Ann. 557. 
3 Taylor v. Creswell, 45 Md. 422. 
21 S. E. Rep. 302 (N. Car.). 
31 Atl. Rep. 296 (Vt.). 





always used for that purpose, water is 
so essential to a pasture that it is probable 
that the 10 acres described in that deed of 
1806 included a part of the brook. The 
words ‘bas long been used’ are indefinite in 
respect to the time in the past from which it 
is claimed that this land has been used as a 
pasture, but it is not claimed that the offer 
is to be construed as showing such use at 
the time the deed was executed, in 1806. 
The existence of a thing permanent in its 
character, once established, is presumed to 
continue hereafter until the contrary is 
shown, but the use of land as a pasture is 
not of such acharacter. Again, ‘a presump- 
tion is not retrospective.’ Lawson, Pres. 
Ev. 190, Rule 37. Hence, no such inferences 
as those for which the plaintiff contends can 
legally be drawn from the evidence ex- 
cluded.’’ 

But on page 239° the author says: ‘‘In 
maritime law a different rule seems to pre- 
vail. Thus a ship soon after leaving port 
becomes so leaky and disabled as to be un- 
able to proceed. There is no evidence that 
she encountered any great storm or peril of 
the seas. The presumption is that she was 
unseaworthy when she sailed.’’ 

The admiralty rule seems to be meeting 
with favor in actions for personal injuries, 
and has been adopted in several very recent 
cases. Thus, in a case decided this year in 
Illinois, it is held that evidence of the condi- 
tion of an appliance, both before, as well as 
after, an accident, is admissible to show its 
condition at the time of the accideni.’ In 
La Plante v. Warren Cotton Mills,3a per- 
sonal injury case, to quote from the opinion 
of the court, by Holmes, J.: ‘‘A witness 
was allowed to testify that the ladder on 
which the plaintiff stood was of home man- 
ufacture, made of two pieces of wood with 
strips nailed across, and one leg longer than 
another. He did not see the ladder until 
nearly two years after the accident; and it 
was objected that the evidence was inadmis- 
sible without testimony expressly showing 
that there had been no change in the ladder. 


6 Lawson on Presumptive Evidence (2d Ed.). 

7 St. Louis, P. & N. R. R. Co. v. Dorsey, 189 Ill. 251, 
254 (1901). And see Todd v. Rowley,8 Allen, 51; 
Cutter v. Hamlin, 147 Mass. 471, 18 N. E. Rep. 397 
(1888); Neal v. City of Boston, 160 Mass. 518236 N. E. 
Rep. 308 (1894). 

8 165 Mass. 487, 489, 43 N. E. Rep. 294 (1896). 
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It is said that presumptions do not run back- 
wards. But that depends onthe case. Todd 
v. Rowley, 8 Allen, 51.’’ The court held 
that there was no error committed. In 
McCulloch v. Dobson,’ in an action upon a 
covenant to keepin repair, contained in a 
lease of a silk mill and machinery, the court 
say: ‘‘Evidence as to the condition of ma- 
chinery in a mill at a particular date is com- 
petent, ordinarily, to show what its condi- 
tion was at a date shortly before. It is not 
necessary that the witnesses should have 
seen the machinery at or before the time 
when its condition is to be ascertained. The 
fact that they did not examine or see the ma- 
chinery at the very day, nor until some days 
or even months subsequent tothe time in 
question, may affect the value, but not, 
ordinarily, the competency of the testi- 
mony.”’ In Toland v. Paine Furniture Co.,! 
the court say: ‘‘One, McKenzie, testified 
as to the condition of the stairs and the mats 
on the day of the accident at 4 0’clock, and 
on the Monday morning following. He tes- 
tified that the condition was the same on 
Monday as on Saturday. The question then, 
is, whether a defective condition of things 
found four hours after an accident, there be- 
ing no evidence of any change in the mean- 
time, as admissible to show the condition at 
the time of the accident. We have no doubt 
that the evidence was admissible.’’ 
Joun D. Lawson. 
Columbia, Mo. 


9133 N. Y. 114, 124, 30 N. E. Rep. 641 (1892). 
10 61 N. E. Rep. 62 (1901) (Mass). 








LEGAL EFFECT OF CHANGE OR AT- 
TEMPTED CHANGE IN CONTRACT 
OF INSURANCE BETWEEN A MU- 
TUAL INSURANCE SOCIETY OR 
ASSOCIATION AND A MEMBER. 


. When Change is Binding on Members and Bene- 
ficiaries. 
(a.) In Respect to Decrease in Disability Benefits. 
(b.) In Respect to Decrease of Death Benefits. 
(c.) In Respect to Increase in Assessments. 
(d.) In Respect to Occupation of Member or In- 
crease of Risk. 
(e.) In Respect to Suicide of Member. 
(f.) Generally. 
II. When Change is not Binding on Members and 
Beneficiaries. 
(a.) In Respect to Decrease in Disability Benefits. 
(b.) In Respect to Decrease in Death Benefits. 
(c.) In Respect to Increase of Assessments. 


a 





(d.) In Respect to Occupation of Member or In- 
crease of Risk. 

(e.) In Respect to Suicide of Member. 

(f.) Generally. 


I. When Change is Binding on Members and 
Beneficiaries. —(a.) In Respect to Decrease in 
Disability Benefits.—The right to sick benefits 
ina mutualsociety, under a contract reserving 
the right to make change therein, is not a 
vested right even after sickness has taken 
place and the member is actually drawing 
the benefits provided by the contract, and 
the society may, in the manner provided by 
its laws for changing the contract, reduce 
the amount recoverable by the member either 
to a stipulated sum as its total liability or by 
a flat reduction of the sum named as weekly 
disability benefits.! 


(b.) In Respect to Decrease of Death Bene- 
jits.—The right of the beneficiary of a mem- 
ber of a mutual society to a death benefit, 
under a contract reserving the right to make 
changes therein, is not a vested right to the 
maximum sum promised to be paid, and the 
society may, in the manner provided by its 
laws for changing the contract, reduce the 
amount recoverable by the member’s bene- 
ficiary |before the same has become a claim 
by the death of the member, either by chang- 
ing the classification of its members, which 
would resultin a depletion of a certain class 
and a consequent inability of the society to 
collect a sufficient amount by assessment. 
upon the depleted class to make up the maxi- 
mum sum promised to be paid, or by a law 
which simply makes the maximum sum pay- ° 
able less than the original maximum sum 
promised.’ 

(c.) In Respect to Increase in Assess- 
ments.—The right of a mutual insurance so- 
ciety or association to increase the rate of 
assessments in force at the time the member- 
ship of a certificate-holder commenced has 
been upheld, where the society reserved the 


1 Stohr v. San Francisco Musical Fund Soc., 82 Cal. 
557, 22 Pac. Rep. 1125; Poultney v. Bachman, 31 Hun, 
49; Fugure v. Mutual Society St. Joseph, 46 Vt. 362; 
Paine v. Societe St. Jean Baptiste, 172 Mass. 319, 
52 N. E. Rep. 502; Smith v. Galloway (1898), 1 Q. B. 
71. 

2Duer v. Supreme Council Order of Chosen 
Friends, 21 Tex. Civ. App. 493, 52 S. W. Rep. 109; 
Brundin v. Supreme Council Order of Chosen 
Friends, 18 App. Div. 147, 42 N. Y. Supp. 1048; Su- 
preme Lodge Knights of Pythias v. Knight, 117 Ind. 
489, 20 N. E. Rep. 479. 
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right to change the contract of insurance 
existing between it and the member.?® 

(d.) In Respect to Occupation of Member or 
Increase of Risk.—The right of a mutual in- 
surance society or association to change the 
contract between it and a member, so as to 
relieve the society from liability for a loss 
that would have been covered by the original 
compact, is enforceable, where the member 
agreed in his application to observe and be 
governed by all the conditions of the charter 
and by-laws of the society as they then existed, 
and any change that might thereafter be 
made in the same, and a copy of such by-law, 
changing the society’s liability, was immedi- 
ately after its passage given to the member, 
who made no objection, but continued his 
membership, and attended the annual meet- 
ing of the soviety at which the by-law was 
read; and an association or society, so re- 
serving a right to change the contract, may 
defeat a beneficiary’s right to recover ona 
certificate by changing its by-laws so that an 
occupation in which the member was engaged 
at the time of obtaining his membership is 
prohibited by a subsequent by-law.* 

(e.) In Respect to Suicide of Member.— 
A mutual insurance society or association, 
reserving the right to change the contract 
existing between it and a member, may de- 
feat the beneficiary’s action to recover on the 
certificate, where the member committed 
suicide, though under the original contract 
the suicide of a member was not made a 
cause for forfeiture.° 

(f.) Generally.—The right of fraternal 
benefit insurance orders and assessment as- 
sociations to change the contract existing 


3Fullenwider v. Supreme Council Royal League, 
180 Ill. 621, 54 N. E. Rep. 485; Haydel v. Mutual 
Reserve Fund Life Assn., 98 Fed. 200 (U.S. D.C., 
E. D. Mo.), affirmed 104 Fed. Rep. 718. 

4 Bogards v. Farmers’ Mutual Ins. Co., 79 Mich. 
440, 44 N. W. Rep. 856; Schmidt v. Supreme Pent of 
the Knights of the Maccabees, 97 Wis. 528, 73 N. W. 
Rep. 22; Ellerbe v. Faust, 119 Mo. 653, 25 L. R. A. 
149; People v. Grand Lodge A. O. U. W., 67 N. Y. 
Sepp. 330; Moerschbaecher v. Supreme Council 
Royal League (Ill.), 59 N. E. Rep. 17. 

5 Supreme Commandery K. of G. R. v. Ainsworth, 
71 Ala. 449; Supreme Lodge Knights of Pythias v. 
Kutscher, 179 Ill. 340, 53 N. E. Rep. 620; Supreme 
Lodge Knight of Pythias v. Trebbe, 179 Ill. 348, 53 N. 
E. Rep. 730; Daughtry v. Knights of Pythias, 48 La. 
Ann. 1203, 20 S. W. Rep. 712; Supreme Lodge K. of P. 
v. La Malta, 95 Tenn. (11 Pick.) 157, 31 8. W. Rep. 493, 
30 L. R. A. 888; Reynolds v. Supreme Council, etc., 
18.Lanc. L. R. 125, 10 Pa. Dist. Rep. 528. 





between themselves and their members has 
been sustained in numerous adjudications.® 
But the denial of the right meets with 
greater favor in the courts, and they have 
sought out and upheld constructions, estop- 
pels and waivers which have prevented the en- 
forcement of changes, or attempted changes, 
in such contracts detrimental to the right of 
recovery by the insured or beneficiary. The 
tendency of the courts is clearly shown to 
be to prevent changes in contracts which 
affect the pecuniary rights of policy holders.’ 

IT. When Change is not Binding on 
Members and Beneficiaries.—(a.) In Re- 
spect to Decrease of Disability Benefits.— 
The right to sick benefits in a mutual 
society, under a contract not shown to 
have contained a reservation of power in the 
society to change the same, becomes vested 
upon the sickness of the member entitling 
him to benefits under the original by-law, 


6 Bogards vy. Farmers’ Mut. Ins. Co., 79 Mich. 440 
44 N. W. Rep. 856; Bollman v. Supreme Lodge 
K. of H. (Tex.), 53S. W. Rep. 722; Bowie v. Grand 
Lodge, etc., 99 Cal. 392, 34 Pac. Rep. 103; Brower v. 
Supreme Lodge N. R. A., 74 Mo. App. 490; Brundin 
v. Supreme Council O. C. F., 42 N. Y. Supp. 1043, 13 
App. Div. 147; Byrne v. Casey, 70 Tex. 247,8S. W. 
388; Daughtry v. Supreme Lodge K. of P., 48 La. 
Ann. 1203; Duer v. Supreme Council, O. C. F., 21 
Tex. Civ. App. 493, 52 S. W. Rep. 109; Ellerbe v. 
Faust, 119 Mo. 653, 25 S. W. Rep. 390; French y. 
Society Select Guardians, 51 N. Y. Supp. 675; Fugure 
v. Mutual Society St. Joseph, 46 Vt. 362; Fullenwider 
v. Supreme Council Royal League, 180 III. 621, 54 N. 
E. Rep. 485; Hadley v. O. F. B. A. (Mass.), 54 N. E. 
Rep. 345; Hass v. Mutual Relief Assn., 118 Cal. 6, 49 
Pac. Rep. 1056; Haydel v. Mutual Reserve Fund Life 
Assn., 98 Fed. Rep. 200; Hughes v. Wisconsin O. F. 
M. L. I. Co., 98 Wis. 292; In re Supreme Legion 
Select Knights of Canada, 18 Can. L. T. 380; Loeffler 
v. Modern Woodmen, 100 Wis. 79, 75 N. W. Rep. 1012; 
McCabe v. Father Matthew T. A. Society, 24 Hun, 
149; McKean v. Riddle, 181 Pa. 361, 37 Atl. Rep. 52; 
MacDowell v. Ackley, 93 Pa. 277; Masonic M B. A. v. 
Severson, 71 Conn. 719, 43 Atl. Rep. 192; Montgomery 
County F. M. I. Co. v. Milner, 90 Iowa, 685, 57 N. W. 
Rep. 612; Pain v. Societe St. Jean Baptiste, 172 Mass. 
819, 52 N. E. Rep. 502; Poultney v. Bachman, 31 Hun, 
49; Robinson v. Templar Lodge No. 17, I. 0. O.F., 
117 Cal. 370, 49 Pac. Rep. 170; Schmidt v. Supreme 
Tent Knights of Maccabees, 97 Wis. 928, 73 N. W. 
Rep. 22; Smith v. Galloway (1898), 1 Q. B.71; State 
v. Grand Lodge, 70 Mo. App. 456; Stohr 
vy. San Francisco Musical Fund Society, 82 Cal. 
557, 22 Pac. Rep. 1125; Supreme Commandery K. of 
G. R. v. Ainsworth, 71 Ala. 449; Supreme Lodge K. 
of P. v. Knight, 117 Ind. 489, 20 N. E. Rep. 479; 
Supreme Lodge K. of P. v. Kutscher, 170 Ill. 340, 53 
N. E. Rep. 620; Supreme Lodge K. of P. v. Trebbe, 
179 Ill. 348; West v. Grand Lodge, 14 Tex. Civ. App. 
471. 

7The following cases, illustrate the construc- 
tion the courts will adopt of an amended by- 
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and an amendment to the by-laws after his 
sickness and after the society had paid the 
members benefits therefor is invalid, such 
action of the society being declared to be re- 
pudiation of debts and will not be allowed by 
the courts, the member, in such case, having 


law or change in a contract to avoid a forfeiture of 
the whole or any part ofa benefit. Becker v. Berlin 
Benefit Society, 144 Pa. 282; Benton v. Brotherhood 
of Ry. Brakemen, 146 Ill. 570, 34 N. E. Rep. 938; 
Carnes v. Iowa Traveling Men’s Assn., 106 Iowa, 281, 
76 N. W. Rep. 683; Chadwick v. Order of T. A., 56 
Mo. App. 463; Cohen v. Supreme Sitting O. I. H., 105 
Mich. 283; Courtney v. U. S. Masonic Ben. Assn. 
(Iowa), 538 N. W. Rep. 288; Coyle v. Father Matthew 
Soc., 29 Hun, 674, 17 N. Y. Wk. Dig. 17; Ebert v. 
Mutual Reserve Fund Life Assn. (Minn.), 83 N. W. 
Rep. 506; Farmers’ Loan & T. Co. v. Aberle, 19 App. 
Div. 79, 46 N. Y. Supp. 10; Fire Ins. Co. v. Connor, 17 
Pa. 186; Graftstrom v. Frost Council No. 21, 0. C. F., 
19 Mise. Rep. 180, 43 N. Y. Supp. 266; Grand Lodge 
A. O. U. W. v. Reneau, 75 Mo. App. 402; Grand 
Lodge A. O. U. W. v. Sater, 44 Mo. App. 445; Gund- 
lach v. German Mechanics’ Assn., 4 Hun, 341, 49 
How. Pr. 190; Hale v. Equitable Aid Union, 168 Pa. 
377; Hirsch v. U. S. Grand Lodge, O. B. A., 78 Mo. 
App. 3858; Hobbs v. Iowa MutualiBen, Assn., 82 
Iowa, 107,11 L. R. A. 299; Hogan v. League, 99 Cal. 
248, 33 Pac. Rep. 924; Hussey v. Gallagher, 61 Ga. 86; 
Hutchinson v. Supreme Tent, 22 N. Y. Supp. 801; 
Hysinger v. Supreme Lodge K. & L. of H., 42 Mo. 
App. 627; Illinois Com. Men’s Assn. v. Wahl, 68 IIl. 
App. 411; Jarman v. Knights Templars & M. L. I. 
Co., 95 Fed. Rep. 70, 28 Ins. L. J. 874; Langdon v. 
Mass. Ben. Assn., 166 Mass. 316,44 N. KE. Rep. 226; 
MeNeil v. Southern Tier Mas. Relief Assn., 40 App. 
Div. 581, 58 N. Y. Supp. 119; Margesson v. Mass. Ben. 
Assn., 165 Mass. 262, 42 N. E. Rep. 1182; Maynard v. 
Locomotive Eng. M. L. & A. Ins. Assn., 16 Utah, 145, 
51 Pac. Rep. 259; Metropolitan Safety Fund Acc. Soc. 
v. Windover, 187 Ill. 417, 27 N. E. Rep. 538; Morris v. 
Farmers’ Mutual F. Ins. Co., 68 Minn. 420, 65 N. W. 
Rep. 655; Morrison v. Wisconsin Odd Fellows M. L. 
Ins. Co., 59 Wis. 162; Mutual Aid & I. Soc. v. Monti, 
59 N. J. L. (80 Vrom.), 341, 36 Atl. Rep. 666; Mutual 
Endowment Assessment Assn. v. Essenden, 59 Md. 
463; Northwestern Ben. & Mut. Aid Assn. v. Warner, 
24 Ill. App. 357; Pellazzione v. Society, 16 Cin. Law 
Bull. 27; Pokrefky v. Detroit Firemen’s Fund Assn. 
(Mich.), 80 N. W. Rep. 240; St. Patrick’s Male 
Ben. Soc. v. MeVey, 92 Pa. 510; Seiverts v. National 
Ben. Assn., 95 Iowa, 710, 64 N. W. Rep. 671; Starling 
y. Supreme Council R. T. of T., 108 Mich. 440, 66 N. 
W. Rep. 893; Stewart v. Lee Mutual, etc. Assn., 64 
Miss. 499, 1 South. Rep. 748; Strauss v. Mutual 
Reserve Fund Life Assn. (N. Car.), 36S. E. Bep. 352; 
Street v. Mutual Reserve Fund Life Assn. (N. Car.), 
36 S. E. Rep. 1024; Supreme Lodge K. of P. v. La- 
Malta, 95 Tenn. 157, 30 L. R. A. 838; Supreme Lodge 
K. of P. v. McLennan, 171 Ill. 417, 49 N. E. Rep. 580; 
Supreme Lodge K. of P. v. Stein, 75 Miss. 107, 21 
South. Rep. 559; Supreme Tent. Knights of Macca- 
bees v. Volkert (Ind.), 57 N. E. Rep. 203; Weiler v. 
Equitable Aid Union, 92 Hun, 277; Wheeler v. 
Supreme Sitting O. I. H., 110 Mich. 437,68 N. W. Rep. 
229; Wist v. Grand Lodge, A. O. U. W., 22 Oreg. 271, 
29 Pac. Rep. 610; Yelland v. Yelland, 25 Ont. pp. 91. 





become a creditor of the society whose rights 
cannot be swept away by such a scheme.® 

(b.) In Respect to the Decrease of Death 
Benejits.—The right of a mutual insurance 
society to change its by-laws so that $1,500 
will be the limit of its liability on the death 
of a member cannot be enforced where, 
under the original by-law, the beneficiary 
would be entitled to recover five dollars for 
each member, though such society had the 
right, under the act under which it was or- 
ganized to adopt by-laws, by its trustees, 
‘‘who may change them at pleasure,’’ it 
appearing in such case that more than a ma- 
jority of all the members of the society pro- 
tested in writing against the change, and 
that among those protesting was plaintiff’s 
decedent, nor is such change valid where it 
is not shown that the members assented 
thereto.® 

(c.) In Respect to Increase in Assess- 
ments.—The right of a mutual insurance 
association, reserved in the contracts between 
it and its members, to change the same, in- 
cluding a special provision that the board of 
trustees shall have the right tofix the number 
and amount of assessments, will not enable 
such an association to so arrange its rates of 
assessments that a larger proportional burden 
falls upon a part of its membership than 
upon the others, as where the association 
places its membership into two classes upon 
one of which the assessments are made at the 
‘‘attained age’’ of that class and at the ‘‘age 
atentry’’ of the other class. 

(d.) In Respect to Occupation of Member 
or Increase of Risk.—The right of a mutual 
insurance society, reserved in the contract 
between it and its members, to change the 

8 Becker v. Berlin Benefit Society, 144 Pa. 282; Ber- 
lin v. Eureka Lodge (Cal.), 64 Pac. Rep. 254. 

® Pokrefky, v. Detroit Firemens’ Fund Assn. 
(Mich.), 80 N. W. Rep. 240; Getz v. Supreme Council 
A. L. of H. (C. C.), 109 Fed. Rep. 261; Langan v. Su- 
preme Council A. L. of H., 70 N. Y. Supp. 668; Hip- 
ple v. Supreme Ruling Fraternal Mystic Circle, 10 
Pa. Dist. Rep. 317. 

10 Ebert v. Mutual Reserve Fund Life Assn. (Minn.), 
83 N. W. Rep. 506; Strauss v. Mutual Reserve Fund 
Life Assn. (N. Car.), 36S. E. Rep. 352; Hill v. Mutual 
Reserve Fund Life Assn. (N. Car.), 86 S. E. Rep. 
1028; Street v. Mutual Reserve Fund Life Assn. (N- 
Car.), 36 S. E. Rep. 1024. Rehearings in each of 
above cases have resulted in a reaffirmance of the 
opinions cited. Also see Covenant Mutual Life Assn. 
v. Kentner (Fll.), 58 N. E. Rep. 966; Covenant Mutual 


Ben. Assn. v. Baldwin, 49 Ill. App. 208; Rowell v. 
Covenant Mutual Life Assn., 84 Ill. App. 304. 
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same, will not permit it to enforce a forfeit- 
ure of a member’s certificate as against the 
beneficiary on account of a by-law subse- 
quently passed or previously in force probib- 
iting its members from engaging in a certain 
occupation, where the society had knowledge 
of the member having engaged in the pro- 
hibited occupation and collected dues and 
assessments from him, but took no action 
toward suspending him therefor, though the 
by-laws provide that the engaging in such 
occupation shall ipso facto cause a suspen- 
sion of membership." 

(e.) In Respect to Suicide of Member.— 
The right of a mutual insurance society, re- 
served in the contract between it and its 
members, to change the same, will not per- 
mit it to enforce a.forfeiture of a member’s 
certificate as against the beneficiary on 
account of a rule or by-law adopted by a 
body known as its board of control, but not 
authorized by the contract to make a change 
in it, declaring that the suicide of a member, 
whether sane or insane, shall forfeit the right 
of the beneficiary to ‘recover on the certifi- 
cate,—prior to the adoption of such by-law 
by the body of the society empowered to 
change the by-laws or contract, nor will 
every change in this respect by an author- 
ized body be enforced by the courts.” 

(7.) Generally.—The denial of the right 
of fraternal insurance orders and assessment 
associations to change the contract existing 
between themselves and their members meets 
with greater favor in the courts than the up- 
holding of it, especially where pecuniary 
rights are involved. 

Indianapolis, Ind. RosertJ. BRENNEN. 

‘1 Supreme Tent Knights of Maccabees v. Volkert, 
25 Ind. App. 627, 57 N. E. Rep. 203; Hobbs v. Iowa 
Mutual Benefit Assn., 82 lowa, 107, 47 N. W. Rep. 
983, 11 L. R. A. 299 

2 Supreme Lodge Knights of Pythias vy. Stein, 57 
Miss. 107, 21 South. Rep. 559; Supreme Lodge 
Knights of Pythias v. McLennan, 171 Ill. 417, 49 N. 
E. Rep. 417; Supreme Lodge Knights of Pythias v. 
LaMalta, 95 Tenn. 157, 30 L. R. A. 838; Northwestern, 
etc. Assn. v. Wanner, 24 Ill. App. 357; Knights 
Templars, ete. Co. v. Jarman, 104 Fed. Rep. 638; Sov- 
ereign Camp v. Fraley (Tex.), 59S. W. Rep. 879. 








LOAN FOR GAMBLING—RECOVERY. 
APPLETON v. MAXWELL. 
Supreme Court of New Mexico, February 26, 1901. 
Where money is loaned or advanced with the 
understanding between the parties that it shall be 
used in gambling, or where the party advancing the 
money participates and shares in the gambling trans- 





action thus promoted by his act, such party becomes 
particeps criminis, and cannot recover in a suit for the 
money loaned or advanced under such circumstaces. 


McFig, J.: Appellee brought suit in the court 
below for the sum of $105, and interest at 6 per 
centum, alleged to be due thereon. Jury being 
waived, trial was had before the court, May 25, 
1900, and judgment was rendered for the plaintiff 
for the sum of $105 and costs. From this judg- 
ment an appeal! was taken to this court by the 
defendant. The complaint is in the usual form, 
and alleges money loaned to the defendant, and 
the answer is general jissue. The court below 
made no findings of fact, so far as the record dis- 
closes, but the judgment recites that the court 
found the issues for the plaintiff. The facts dis- 
closed by the record wholly fail to sustain the 
judgment of the court below in this case. The 
plaintiff below, appellee in this case, seeks to re- 
cover from the defendant $105 and interest, upoa 
the ground that he loaned the defendant that 
amount to pay an existing indebtedness to other 
parties, and while upon direct examination, he 
testified to this effect, upon cross-examination he 
admits that this was the amount found due him 
upon a settlement at thefclose of a night’s gam- 
bling at cards, in which plaintiff, defendant, and 
two others participated. He also admits that the 
money advanced by him was used in the game, 
thus destroying his claim that the money was 
used to pay a pre-existing indebtedness to third 
parties. These are admissions against interest, 
which bind the appellee, so that his own testi- 
mony destroys his claim that the transaction was 
a loan, and sustains the defense that it wasa 
gambling transaction, in violation of the statute, 
and for which there could be no recovery. There 
were only two additional witnesses who testified 
in the cause, both of which testified that the 
money was used in the game, and the money sued 
for was the amount found due on settlement, at 
the end of the game. The defendant denied that 
he borrowed the money, but admits that when he 
and the plaintiff settled at the end of the game 
the amount sued for was the balance due the 
plaintiff. Upon these facts, it is idle to call the 
transaction a loan, in a legal sense. It was noth- 
ing more nor less than a gambling transaction, 
in violation of the statute, and any implied con- 
tract or obligation to pay was not a legal obliga- 
tion, enforceable in the courts of this territory. 
To call this matter a loan is clearly a device to 
avoid the provisions of the statute concerning 
gambling, and the law will not tolerate subter- 
fuges for this purpose. As was said in 14 Am. & 
Eng. Ene. Law (2d Ed.), p. 642: ‘*This loaning 
must not be a device of one of the parties to the 
contract to enable the winner to sue the loser for 
his own loses, for the law pierces disguises of 
this sort, and will not allow the winner to recover 
from the loser by subterfuge.” 

The first assignment of error is: **The court 
erred in holding that a gambling contract could 
be enforced by law.’’ The second is: ‘The court 
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erred in rendering judgment in favor of the 
plaintiff, Appleton, and against the defendant, 
Maxwell.” As to the law of this case there is little, 
if any, controversy between counsel for appellant 
and appellee. At common law certain wagering 
contracts were held valid, and the early English 
precedents sustained such contracts, with few 
exceptions. Some of the American courts fol- 
lowed the early English precedents, but while 
these early English precedents were in many 
instances followed, regret was expressed on the 
part of some of the judges that they felt con- 
strained, out of respect for precedent, to sustain 
such a doctrine. After the enactments of the 
statute of Car. II. and 9 Anne, the doctrine an- 
nounced by the English courts based upon these 
statutes was entirely different from that an- 
nounced in the early cases, and gaming, gam- 
bling, and wagering contracts were held void by 
these courts. Owing to the regret expressed by 
different courts that they felt constrained to sus- 
tain the doctrine of the early English decisions 
in deference to precedent, many years ago, and 
prior to the enactment of statutes by the different 
states, the courts began to repudiate the doctrine 
of the common law as to gambling and wagering 
contracts; and upon examination it will be found 
that the New England states, Pennsylvania, 
South Carolina, Massachusetts, Vermont, Minne- 
sota, and other states. repudiated the common- 
law doctrine. In the case of Amory v. Gilman, 
2 Mass. 6, the court said: *‘[t would seem a dis- 
graceful occupation for the courts of any country 
to sit in judgment between two gamblers, in or- 
der to determine which was the best calculator 
of chances, or which had the most cunning of the 
two.’ A leading case, and one which gives the 
reason for the repudiation of the common-law 
rule more fully than the others, is the case of 
Wilkinson v. Tonsley, 16 Minn. 299 (Gil. 263), 10 
Am. Rep. 139,in which case the authorities are 
collated and examined, which states the case as 
follows: ‘**From the foregoing citations from the 
statutes which of late years have been enacted in 
England against bets and wagers, as well as from 
common knowledge of the prevailing public sen- 
timent on this subject, we think the remark 
found in 2 Smith, Lead. Cas. (6th Am. Ed.) 343, 
that ‘the moral sense of the present day re- 
gards all gaming or wagering contracts as 
inconsistent with the interests of the community, 
und at variance with the laws of morality,’ is 
abundantly satisfied. * * * In determining, 
then, what is the law upon this subject here, we 
are free to lay down such rules as are most in 
accordance with general principles, and with the 
best-considered and most wholesome views which 
have been expressed by other tribunals. * * * 
In announcing a rule where none has been before 
announced, the question is whether we shall 
blindly adopt a doctrine which is admitted to 
have been originally wrong, both in morals and 
in laws, and from which the courts of England 
would gladly escape were they not hampered by 





precedents, or whether we shall give full scope 
to the broad principle that contracts contrary to 
good morals and sound public policy are invalid, 
and that, therefore, wagers and contracts of that 
character are not to be sustained. We have no 
hesitance injadopting the latter course.” Nu- 
merous other cases might be cited to the same ef- 
fect, but it is not deemed advisable to multiply 
them here. In 1876 this court was called upon 
to consider this subject in the case of Joseph v. 
Miller, 1 N. M. 621. This was a suit to collect a 
note, the consideration of which was a bet upon 
a horse race. The court, in anelaborate opinion 
by Associate Justice Bristol, sustained the lower 
courtin holding that the wager was not a valid 
consideration fora contract, and, referring to 
the case of Wilkinson v. Tousley, held that the 
collection of the note could not be enforced in 
the courts of this territory. ‘‘Being untrammeled 
by precedents, this being the first adjudication of 
the question in this territory, we do not hesitate 
to lay down the same rule as to wagering con- 
tracts here. Not only do we hold that wagering 
contracts are void on sound principles of law, as 
being opposed to public policy and good morals, 
but we hold, also, that contracts of this kind are 
void under the statute. Section 4 of chapter 
36 (page 246), of the Complied Laws of New 
Mexico, provides that ‘all judgments, securities, 
bonds, bills, notes, or conveyances, when the 
consideration is money or property won at gam- 
bling, or at any game or gambling device, shall 
be void,’ ete. The word ‘gambling’ is a word of 


‘very general application, and is not restricted to 


wagering upon the result of any particular game 
or games of chance. In the adjudicated cases on 
the subject, we find that judges often have applied 
this word indiscriminately to wagering of all 
kinds. Weare unable to discover any distinction, 
in general principles, between the various meth- 
ods that may be adopted for determining by chance 
who is the winner and who is the loser of a bet, 
—whether it be by throwing dice, flipping a cop- 
per, turning a card, or running a horse race. In 
either case, itis gambling. This is the popular 
understanding of the term ‘gambling device,’ and 
does not exclude any scheme, plan, or contriv- 
ance for determining by chance which of the 
parties has won and which has lost a valuable 
stake. Thata horse race, when adopted for such 
a purpose, is a ‘gambling device,’ there can be no 
doubt.’ 7 

It will thus be seen that this court, as early as 
1876, announced the doctrine that contracts orig- 
inating in gambling devices of all kinds were 
contrary to public policy, and would not be en- 
forced by the courts. But the court in the same 
case also declares that the same are void under 
the statute of this territory which was in force at 
the time this decision was rendered. In addition 
to the provisions of the statute quoted by the 
court in the case of Joseph v. Miller, we find that 
numerous provisions have been added to the 
statute, all tending to destroy contracts or obli- 
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gations tainted or in any way connected with 
gambling devices. Section 3199 provides that 
any person who shall lose money or property at 
any game at cards orany other gambling device 
may recover the same back by an action at law. 
Not only may the person himself recover money 
or property lost by him through gambling de- 
vices, but section 3201 provides that the wife, 
children, executors, administrators, and creditors 
of the person losing may also recover back money 
or property lost at gambling. Section 3203 pro- 
vides that the assignment of any bond, bill, note, 
judgment, conveyance, or other security shall not 
affect the defense of the person executing the 
same. And there are numerous other provisions 
of the statutes of this territory which show con- 
clusively that gambling devices are illegal, and 
that the courts will not aid the winner in the 
enforcement of contracts, or in the recovery of 
money or property won through gambling de- 
vices or wagers, in violation of the statute. The 
section of the statute construed by this court in 
the case of Joseph v. Miller was enacted in 1857, 
and, although the section does not specifically 
mention horse racing, the court held that money 
won in betting upon a horse race placed the 
transaction in the category of gambling. The 
case of Joseph v. Miller was not as strongas the 
case at bar, in this: that gambling, such as the 
evidence shows in this case, is expressly within 
the terms of the statute. The statute of this ter- 
ritory just referred to is almost identical with the 
statute of Missouri, which was construed by the 
supreme court of that state in the case of Shrop- 
shire v. Glascock, 4 Mo. 536, 31 Am. Det. 189. 
About the only material difference between these 
statutes was the insertion of the word ‘‘gam- 
bling’ in two places by our statute in the sec- 
tion, instead of one, as in the Missouri statute, 
so that the statute of,this territory is more forcible 
in its terms than that of Missouri. Betting upon 
a horse race was not specifically mentioned in the 
Missouri statute, but the court held it to be 
equally prohibited with other forms of gambling, 
such as the cards, dice, etc., and that the terms 
“other game or games’’ was sufliciently broad to 
include horse racing, and was intended to pro- 
hibit all kinds and modes of gambling. 

Counsel for appellee did not seriously question 
the law as contended for by the counsel for ap- 
pellant, but insisted upon two propositions, 
which, he contended, were supported by the 
facts: First, that money loaned to pay a loss al- 
ready incurred at gambling can be recovered by 
the lender in the absence of a special statute to 
the contrary; and, second, that the mere knowl- 
edge of the lender that the money is to be used 
for gambling purposes does not prevent him from 
recovering, in the absence of a special statute; 
and counsel refers the court tol4 Am. & Eng. 
Enc. Law (2d Ed.), pp. 640-642, and the cases 
there cited. The facts do not sustain the first 
proposition of counsel for appellee, that this 
money was loaned to pay a loss already incurred. 





Therefore the first proposition of counsel is not 
in point. It is true, as stated in the second prop- 
osition, that the mere knowledge of the lender 
that the money is to be used for gambling pur- 
poses does not prevent a recovery, in the absence 
of special statute. This proposition is supported 
by the very respectable authority, butitis not 
supported nor is it applicable to the facts in this 
case, as we have arrived at the conclusion that 
the money advanced to the appellant in this case 
was nota loan, nor was it so understood at the 
time. But where money is loaned or advanced 
with the understanding and agreement between 
the parties that it shall be used in gambling, or 
where the party advancing, or even loaning, the 
money participates and shares in the gambling 
transaction thus promoted by his act, he thereby 
becomes a particeps criminis, and cannot recover 
for money loaned or advanced under such cir- 
cumstances. In the case of Oliphant v. Mark- 
ham, 79 Tex. 543. 15 S. W. Rep. 569, 23 Am. St. 
Rep. 363, the court held that, while simple 
knowledge of what the borrower was going to do 
with the money would not defeat the lender's 
right to recover, he could not recover if he had 
taken any active part in the gambling contract, 
such as depositing the loan as margins, bringing 
the parties together, etc. In the case of Sond- 
heim v. Gilbert, 117 Ind. 71, 18 N. E. Rep. 687, 5 
L. R. A. 432,10 Am. St. Rep. 23, the court upon 
this subject says: ‘‘In order to invalidate a note 
or other security inthe hands of one who ad- 
vanced money which the borrower intended to 
and did employ in carrying on an illegal enter- 
prise, it has been held that it was not enough to 
defeat recovery that the lender knew the bor- 
rower’s purpose. He must have been in some 
way implicated as a confederate in the specific 
illegal design under contemplation. It must 
have been a part of the contract, or there must 
have been in some way sucha combination of 
intention between the lender and the borrower 
that the money furnished should be used in aid 
of and to promote the unlawful enterprise, as by 
that the former became particeps criminis.’’ See, 
also, Irwin v. Williar, 110 U.S. 499, 4 Sup. Ct. 
Rep. 160, 28 L. Ed. 225; Embrey v. Jemison, 13] 
U. S. 336, 9 Sup. Ct. Rep. 776, 33 L. Ed. 172. In 
the case at bar the proof shows that the money 
advanced by the appellee was put up from time 
to time during the progress of a gambling game, 
in which he participated as one of the principals: 
the testimony of all the witnesses being to the 
effect that the money advanced was used during 
the progress of the game. It will not do for the 
appellee in this case to say that he did not know 
that this money was to be used for gambling pur- 
poses, because he participated in the game, and 
in its use for that very purpose; and, while pos- 
sibly thesimple knowledge that it was to be used 
for gambling purposes might not be sufficient to 
defeat a recovery, the participation of the ap- 
pellee in the unlawful purpose for which the 
money was advanced, and to be used in his pres- 

















UM 


VoL. 53 


CENTRAL LAW JOURNAL. 431 








ence, is quite sufficient to make him particeps 
criminis in law, and as such he cannot recover. 
Indeed, he participated in another way. It is 
reasonable to believe that the production of this 
money by the appellee, after the appellant’s 
money was exhausted, had the effect of contin- 
uing and prompting the gambling being carried 
on at the time, and the continued participation 
of the appellant in the game; and in this way, 
also, while it may not be said that the appellee 
was instrumental in bringing the parties together 
for the unlawful purpose of gambling, itis un- 
doubtedly true that his participation had the ef- 
fect of continuing the illegal transaction in which 
the parties were engaged atthe time. The ap- 
pellant admits in his own testimony that he was 
a winner to some extent during the game, the 
exact amount he does not state. Undoubtedly, 
however, the money won by him during the 
progress of the game constituted at least part, if 
not all, of the balance which he claimed to be 
due him from the appellant. Therefore the en- 
tire indebtedness claimed arose out of a gam- 
bling transaction, in violation of the statutes of 
this territory, and the courts will not lend aid to 
a winner whose alleged claim arose out of a 
gambling transaction in which the creditor par- 
ticipated. From the views above expressed, it 
follows that the assignments of error numbered 
1 and 2, above quoted in this opinion, were well 
assigned, and that the court below erred in ren- 
dering judgment for appellee, and the judgment 
of the court below will therefore be reversed, and 
judgment for appellant for costs. 


~ 

Nors. — Validity of Loans for Gambling Purposes. 

- Allgambling contracts are illegal and unenforceable 
and all contracts tainted with this kind of illegality 
are alike void and without effect. Whether con- 
tracts for the loan of money tobe used in gambling 
or to pay a gambling debt already incurred come 
within this latter designation is not always an easy 
matter to determine. And the authorities them- 
selves are not a little confusing. It is very clear, 
on the one hand, that the mere loaning of money 
which was intended to be used and was afterwards 
used for the purpose of gambling, but without any 
knowledge on the part of the lender, is not void for 
illegality and the lender can recover his loan. This 
is too well established to require the citation of au- 
thority. On the other hand, where money is loaned 
on the distinct condition that it is to be used for 
gambling purposes and the lender shares in the prof- 
its of the scheme, such lender becomes particeps 
criminis to the transaction, and he cannot recover his 
loan nor demand an accounting. Shaffner v. Pinch- 


back, 133 Ill. 410, 28 Am. St. Rep.624. Between these . 


two extremes the law in any given case must depend 
on the particular case. The whole question depends 
upon the knowledge of the lender and the extent 
of his participation in the gambling transactions. 
It is held by one line of authorities that a mere 
knowledge on the part of the lender of the proposed 
use of the money by the borrower does not impair 
the loan nor defeat recovery thereon. Corbin v. 
Wachhorst, 73 Cal. 411; Oliphant v. Markham, 79 
Tex. 548; Plank v. Jackson, 128 Ind. 424; White v. 
Yarbrough, 16 Ala. 109; @sgood v. Westphelling, 72 





Mo. App. 45; Krake v. Alexander, 86 Va. 206; Waugh 
v. Beck, 114 Pa. St. 422; Jackson v. Bank, 125 Ind. 
847; Longnecker v. Shilds, 1 Colo. App. 264, 28 Pac. 
Rep. 659; Armstrong v. Bank, 133 U. S. 433, 10 Sup. Ct. 
Rep. 450; Tyler v. Carlisle, 79 Me. 210,9 Atl. Rep. 306. 
Where, however, there is some understanding, over 
and above mere knowledge, that the money to be 
loaned was to be used for gambling purposes, there 
can be no recovery by the lender. Williamson v. 
Baley, 78 Mo. 636; Shaffner v. Pinchback, 80 Il. App. 
355, affirmed 133 Ill. 410; Tyler v. Carlisle, 79 Me. 
210; Cutler v. Welsh, 43 N. H. 497; Mordecai v. Daw- 
kins, 9 Rich. L. (S. Car.) 262; Carney v. Plimmer, 
66 L. J. Q. B. 415; Long v. Jones, 69 Ill. App. 615; 
Levy v. Perkins, 7 Ky. (4 Bibb) 505; Alfriend v. 
Hughes, 67 Ky. (4 Bush) 40; Emerson v. Townsend, 
73 Md. 224, 20 Atl. Rep. 984; White v. Wilson, 100 Ky. 
367: Machir v. Moore, 2 Gratt. (Va.) 258; Bates v. 
Watson, 33 Tenn. 376; Terrell v. Adams, 23 Miss. 
570; Raymond v. Leavitt, 46 Mich. 447. The line of 
distinction between these authorities is sometimes 
very dimly discernible. A glance at the best con- 
sidered cases will, however, serve to show that the 
distinction is not altogether shadowy and is well 
founded in principle. Thus, in Tyler v. Carlisle, 79 
Me. 210, the court charged the jury that if the plaint- 
iff loaned the money with an express understanding, 
intention and purpose that it was to be used in 
gambling, and it was so used, the debt so created 
cannot be recovered; but otherwise if the plaintiff 
had merely knowledge that the money was to be so 
used. In the case of Waugh v. Beck, 114 Pa. St. 422, 
the plaintiff furnished money to the defendant, know- 
ingly and with the purpose of furthering a gambling 
transaction but without any gain to himself. The 
court said: ‘‘Where a man lends money for the ex- 
press purpose of enabling him to commit a specific 
unlawful act, and such act be afterward committed 
by means of the aid so received, the lender is a par- 
ticeps criminis.”” The court, however, reversed the 
decision of the trial court because of an instruction 
permitting the jury to find for the defendant on the 
‘mere knowledge” of plaintiff of the purpose for 
which the defendant wanted the money. The court 
held that to invalidate a loan for a gambling transac- 
tion, thelender must not only have krown the use 
intended, but must have been implicated as a con- 
federate though not necessarily for gain. So, also, in 
Cannon v. Bryer, 3 B. & Ald. 254, it was held that 
money lent and applied by the berrower for the ex- 
press purpose of settling losses on illegal stock-job- 
bing §transactions, to which the lender was no party, 
cannot be recovered back. The court said: ‘‘It being 
unlawful for one man to pay, it cannot be lawful for 
another to furnish him the means of paying.’’ That 
was a case where the means were furnished witha 
full knowledge of the object to which they were to be 
applied, and for the express purpose of accomplish- 
ing that object. The case of Jackson v. Bank, 125 
Ind. 3847, is just on the other'side of the line and 
serves well to make clear the distinction between the 
two lines of authorities. In this case the plaintiff 
loaned the defendant a certain sum of money fully 
knowing the purpose and intent of defendant to in- 
vest it in gambling contracts, plaintiff being told by 
the defendant atthe time said loan was made that 
he wanted the money for the express purpose of 
making wagering contracts. Tbe defendant used the 
money for the purpose he intended, the plaintiff, 
knowing at the same time that the money was so used. 
The court held on demurrer to answer that the 
plaintiff could recover. The court said: ‘‘It is not 
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alleged and it does not appear that appellee had any 
interest in such gambling contracts, or that it took 
any part in the making of them, or that it in any way 
took part in furthering the deals, except to loan the 
money with the knowledge that he intended to use it 
in making illegal contracts generally.” In this case 
it will be observed that the loan was not for any ex- 
press or definite transaction but to be used generally 
for gamblingin grain‘futures altogether at the option 
of the defendant, who was at liberty to change the 
mind and use it for any other purpose he chose. The 
plaintiff was not interested in what he did with the 
money. In the case of Raymondy. Leavitt, 46 Mich. 
447, involved a loan for the express purpose of 
assisting in ‘“‘running a corner’? on wheat and 
by the terms of the contract the lender had a 
proportionate share in the prefits. Such aloan was, 
of course, tainted with the illegality for which its pro- 
ceeds were to be used, and no recovery could be had 
thereon. So, also,in the case of Shaffner v. Pinch. 
back, plaintiff advanced money to defendant to be 
used by them as partners in the business of betting 
on horse races. It was held he could not recover the 
money so advanced, being in pari delicto with the de- 
fendant. The following cases are very similar to the 
principal case in being loans made for the purpose of 
gambling at cards while the game is going on. Thus, 
in Williamson v. Baley, 78 Mo. 636, A loaned B one 
hundred and fifty dollars’ worth of poker chips to be 
used in a game then goingon. It was held that A 
could not recover the face value in money of the 
chips loaned. Butaloan at a place of gambling is 
not necessarily a loan for the purpose of gambling. 
Roberts v. Blair, 11 Colo. 64. In the recent case of 
Schoenberg v. Aldler, 105 Wis. 645, 81 N. W. Rep. 
1055, defendant lost at poker and requested plaintiff, 
who was present at the games, to pay his losses, which 
he did. An action was brought to recover the amount 
so advanced. Held, that the agreement sued on was 
void and that plaintiff was not entitled to recover. 
So, also, in the recent case of White v. Wilson’s 
Administrator, 100 Ky. 367, it was held that one who 
isa member ofaclub at which gaming is indulged 
in, and at which there is a ‘‘take out’ to pay expenses 
of the club, and for meals, drinks, and cigars of the 
members and guests, has such an interest in the game 
as will prevent his recovering money loaned to one to 
pay losses, although he was not actually engaged in 
the games in which the losses were sustained. The 
clearest statement of the law is probably that of 
Peters, C. J., in the case of Tyler yv. Carlisle, 79 Me. 
210, as follows: ‘*[t does not follow that a lender bas 
a guilty purpose merely because he knows or believes 
that the borrower has. There may be a visible line 
between the motives of the two. If it were not so, 
men would have great responsibilties for the motives 
and acts of others. A person may loan money to his 
friend,—to the man, and not to his purpose. He may 
at the same time disapprove this purpose. He may 
not be willing to deny his friend, however mueh dis- 
approving his acts. In order to find the lender in 
fault, he must himself have an intention that the 
money shall be illegally used. There must be a com- 
bination of intention between lender and borrower,— 
a union of purposes. The lender must in the same 
manner be a confederate or participator in the bor- 
rower’s act, be bimself implicated init. He must 
loan bis money for the express purpose of promoting 
the illegal design of the borrower; not intend merely 
to serve or accommodate the man.” 





JETSAM AND FLOTSAM. 


THE LAW OF CHINA. 

In an address given some time ago before the New 
York State Bar Association, Mr. Wu Ting fang, Chi- 
nese Minister to the United States, gave the following 
succinct statement of Chinese law. 

“The law of China may be treated under three 
heads—common law, statute law and case law. By 
common law I mean that which consists of those prin- 
ciples and rules sanctioned by usage and custom from 
time immemorial. Another source of common law is 
to be found in the wise maxims and injunctions of 
ancient emperors scattered through the classics. 
Some of these are forty centuries old, and are still 
scrupulously observed. In the trial of cases for mur- 
der and other serious crimes Chinese judges are par- 
ticularly careful and cautious, If there is any point 
can be stretched in favor of the accused they will give 
him the benefit of it. Tae consequence of wrongly 
convicting an innocent person is most serious. Sup- 
pose a person were convicted and sentenced to death 
for the crime of murder, of which he was innocent, 
and an appeal to Pekin resulted in the reversal of the 
decision. All the officials who had anything to do 
with the trial of the case, from the governor of the 
province down to the submagistrate of the district, 
would be degraded and subjected to the severest 
punishment. 

“The statute law of China is the most important 
result of legislation. Its foundation was laid over 
twenty centuries ago, and since then successive dy_ 
nasties have built upon it by addition, amendment, 
abrogation and amalgamation, as circumstances re- 
quired. The standard work, which is now in use 
over the whole Empire of China, is called Ta Ching 
Luli generally known as the petal code. It contains 
not only the fundamental statute, but also the supple - 
mental laws. Itis arranged under seven headings, 
viz.: general, civil, fiscal, ritual, military, criminal 
and that rel@ting to public works, and is subdivided 
into four hundred and thirty-six sections. It also 
contains a collection of important cases which have 
been decided by the proper authorities and approved 
by the emperor, with notes and comments illustrating 
the practice and theory of the law appended. The 
first edition was published in 1647, only three years 
after the accession of the present dynasty. A new 
edition is generally issued every tive or ten years, 
with summary reports of important cases that de- 
serve notice. 

“The law provides various degrees of punishment 
for aman or woman who marries through the legal 
period of mourning for a deceased parent, and fora 
widow who marries again within the legal period of 
mourning for her deceased husband, the period of 
mourning in each case being twenty-seven months. 
Whoever marries a wife or husband baving a father, 
mother, grandfather or grandmother at the same 
time under confinement in prison foracapital offense 
shall be punished with eighty blows. Nevertheless, 
if any such person enters into the marriage state at 
such period by the expressed command of his or her 
parent or grandparent in prison, no punishment shall 
ensue, provided the usual feast and entertainment is 
omitted; otherwise a punishment of sixty blows shall 
be still inflicted. The prohibition as to marriage be- 
tween persons on account of consanguinity and other 
relationship are more numerous and general than 
those in this country or in Europe. There is a pro- 
vision against the marriage of priests. Ifa Buddhist 
or Taoist priest shall marry he shall be punished with 
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eighty blows and be expelled from the order to which 
he belongs, and the marriage shall be null and void. 
The law sanctioning divorce gives seven justifying 
causes, namely: Barrenness, lasciviousness, disobe 
dience to her husband’s parents, talkativeness, thiev- 
ery, jealousy and leprosy. This is, however, almost 
annulled by the other part of the same section, which 
declares that, although one of the seven above causes 
of divorce can be chargeable on the wife, yet if any 
of the three reasons against a divorce shall exist, 
namely: (1) the wife having mourned three years for 
her husband’s parents; (2) the family having become 
rich after haying been poor at the time of the mar- 
riage, and (3) the wife having no parents living to 
receive her back again, then none of the seven afore- 
mentioned causes will justify a divorce, and if the 
husband should put away his wife upon such grounds 
he shall be punished and obliged to take her back. 

“The sixth and seventh books deal with usury, 
license of commercfal agents and false weights and 
measures. It may be noted that the legal rate of 
interest is three per cent. per mensem, but in prac- 
tice it is considerably lower. There is a provision 
against monopolist and unfair traders which is worth 
quoting. Section 154 reads: ‘When the parties toa 
purchase or sale of goods do not amicably agree 
respecting the terms, and one of them, by monop- 
olizing or otherwise using undue influence in the 
market, obliges the other to allow him an exorbitant 
protit, or if artful speculators in trade, by entering 
into a private understanding with the commercial 
agent and by employing other unwarrantable con- 
trivances, raise the price of their own goods, although 
of low value, in al! such cases the offending parties 
shall be severally punished with eighty blows, each 
for his own misconduct. When a trader, observing 
the nature of the commercial business carried on by 
another, contrives to suit or manage the disposal or 
appreciation of bis own goods in such manner as to 
derange and excite distrust against the proceedings 
of the other, and thereby draws unfairly a greater 
proportion of profit to himself than usual, he shall be 
punished with forty blows.’ 

“There are no trusts in China yet, but if there 
should be such I fear the local authorities will put 
them down under the law. 

‘The system of procedure for the administration of 
the law is peculiar and essentially different in many re- 
spect from that which prevails in America and Europe. 
In the first place, we have no such thing as a jury. 
The judge or magistrate, as the case may be, tries the 
case alone, and has to decide it according tolaw and 
equity. No sentence can be passed without the con- 
fession of the accused. Hence, the cruel practice of 
extorting confession by torture, I am sorry to say, 
is often resorted to. But the consequence of convict- 
ing the wrong person is very serious. In some cases 
the magistrate has to suffer the same punishment that 
has been inflicted upon the innocent victim. This has 
the effect of causing all magistrates and judges to be 
extremely careful in the investization of cases. 

‘*The laws and practices of China bas now been en- 
forced for many centuries. Generations of Chinese 
have lived, moved, worked and died under them. 
The Penal Code has now been in force for more than 
two bundred and fifty years. Many of its provisions 
are taken from the codes of preceding dynasties and 
embodied in it. At the time of its adoption it was, 
no doubt, suited to the circumstances of that period, 
for the Empire of China was then practically shut 
out from commerce and intercourse with the western 





nations. There were no ports open to foreign trade, 
where hundreds and thousands of foreigners could re- 
side and;transact business with the natiVes, as they are 
now. There were no treaties with other nations then 
in force, conferring extra territorial rights and special 
privileges upon foreigners in the country as they are 
now. What is needed, in my humble opinion, is to 
recast and revise the code to suit the requirements 
and circumstances of the present day. Many of its 
sections should be retained, while many others, which 
are not in keeping with the present state of society, 
should be considerably modified, if not entirely 
changed. I may say that efforts have been made in 
this direction on my part, but so far without success. 
In view of the many thousands of foreigners residing 
in various parts of China and the vast trade that is 
being daily carried on by millions of natives with 
them, it seems to me that there is an urgent necessity 
for the compilation of a commercial code giving the 
laws relating to patents, copyrights, corporations, 
shipping and other kindred subjects, and also a code 
of procedure for the trial of mixed cases, both crimi- 
nal and civil. The want of such codes is severely felt. 
It seems to me that now it, ust the time for such a 
useful work. The power ‘ hich, through its advice 
and influence, is instrumenral in bringing about so 
beneficient an undertaking as :his will confer a great 
boon on foreigners and natives alike in China. 

‘“*We have just passed out of an old century and 
entered the threshold of a new one. The nineteenth 
century has furnished many examples of noble 
achievements of men and nations for our admiration 
and emulation—such as the abolition of slavery, the 
emancipation of serfs, the extention of intercourse 
and commerce between peoples, the mitigation of the 
horrors of war, and the gradual recognition of the 
principal of arbitration in the settlement of inter. 
national disputes. Now we are at the beginning of 
the twentieth century. He would be a bold man, in- 
deed, who should predict that during the century the 
millennium would surely come. But I think it is not 
too sanguine to hope that the opening of the new 
century will be signalized by the crection of a grand 
monument of humane legislation, which, while pro- 
viding just punishments for evildoers, shall secure 
equal rights and liberty to both foreigners and natives 
in China without distinction or discrimination. In 
this noble work I trust this great nation, with 
the advice and assistance of the eminent lawyers of 
the Empire State, will take a prominent part. Happy 
will be the day when uniform principles of law, based 
on ;justice and equity shall prevail throughout the 
world.” 











BOOK REVIEWS. 


AMERICAN DIGEST, 

Volume A of the American Digest of 1901 is just 
from the press. As a digest it covers all the current 
decisions of all the American courts, as reported in 
the National Reporter System, the official reports, 
and elsewhere, together with leading English and 
Canadian cases, from October 1, 1900, to March 31, 
1901, prepared and edited by the editorial staff of the 
American Digest System. The promptness with 
which this digest is issuedis not the least of the 
many excellencies of this incomparable system of 
digesting. Ifthere is anything more to be desired in 
the way of a digest, a most fertile and fantastic im- 
agination would be necessary to discover it. Indeed, 
this system has become the final depositary of Amer- 











434 





CENTRAL LAW JOURNAL. 


No. 22 








ican law and is rapidly displacing all other digests, local 
or general. Published in one volume by the West 
Publishing Co., St. Paul, Minn. 











BOOKS RECEIVED. 


A Brief on the Modes of Proving the Facts Most Fre- 
quently in Issue or Collaterally in Question, on 
the Trial of Civil or Criminal Cases. By Austin 
Abbott. Second and Enlarged Edition, by the 
Publisher’s Editorial Staff. The Lawyers’ Co- 
operative Publishing Company, Rochester, N. 
Y., 1901. Sheep, pp. 653. Price, $1.50. Review 
will follow. 





6. APPEAL AND ErRrRoR—ObDjection at Trial.—Where 
defendant fails to object to matter alleged by plaintiff 
in the trial court, an objection on appeal is not ten- 
able.—Wilson v. Union Distilling Co., Colo., 66 Pac. 
Rep. 170. 

7. APPEAL AND ERROR—Original Papers.—Original 
papers, not copied in the transcript, cannot be looked 
to by the supreme court in reviewing a cause on ap- 
peal.—Black v. Pate, Ala., 30 South. Rep. 434. 

8. APPEAL AND ERROR—Res Adjudicata.—Where the 
court decided, on an appeal from an order overrul- 
ing a demurrer,that the complaint did not state a 
cause of action, the same was res adjudicate on second 
appeal.—Finney v. Guy, Wis.,87N. W. Rep. 255. 

9. APPBAL AND ERROR—Taxation of Costs.—In the 
abs of a bill of exceptions or objection to the 
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1. ABATEMENT AND R&vIVAL—lendency of Former 
Suit.—Pendency ofa former suit held a good cause 
for abatement ofa bill inequity between the same 
parties upon the same cause of action.—Orman v. 
Lane, Ala., 30 South. Rep. 441. 

2. ACTION—Against State—Refunding Taxes.—An 
action against a state iasurance superintendent to 
compel the refunding of taxesto, and enjoining the 
further collection of the taxes from, foreign insurance 
companies, is not an action against the state, and can 
be maintained.—German Alilance Ins. Co. v. Van 
Cleave, Ill.,61 N. E. Rep. 94. 

3. APPEAL AND ErRROR—Amount Involved.—No ap- 
peallies from order of appellate court sustaining a 
mechanic's lien involving less than $1,000, in the ab- 
sence of a certificate of importance.— Davis Vv. Upham, 
Ill., 61 N. E. Rep. 76. 

4. APPEAL AND ERR OR— Former Decision Conclusive 
on Second Trial.—A decision bythe supreme court 
that the damages recovered for a personal injury are 
excessive is conclusive on a subsequent trial of the 
cause.—Collins v. City of Janesville, Wis.,87N. W. 
Rep. 241. 

5. APPEAL AND ERROR—Misconduct of Counsel.— 
Where there is no record of misconduct of counsel in 
argument, save statement of courton denying new 
trial, statement must be acceptei a3 true.—Pinkerton 
Bros. Vv. Bromley, Mich., 87 N. W. Rep. 200. 





costs taxed onthe trial, the taxation thereof is not 
reviewable on appeal.—Lauterbach v. Netzo, Wis., 87 
N. W. Rep. 229. 

10. APPEAL AND ErRrorR—Vacation Orders.—An ap- 
peal does not lie from orders of circuit judges grant- 
ing or refusing to dissolve injunctions in vacation.— 
Hawkins v. Burwell, Ill., 61 N. E. Rep. 68. 

ll. ASSIGNMENT—Judgment.—A judgment creditor, 
without the debtur’s consent, cannot assign his inter- 
est in the judgment pending appeal, and, by reserving 
all rights arising out ‘of the supersedeas bond, sue 
thereon.—Lewis v. Third St. & S. Ry. Co., Wash., 66 
Pac. Rep. 150. 

12. ATTORNEY AND ({CLIENT—Cowmpensation—Evi- 
dence.—Attorneys beld to be competent witnesses, in 
an action against an attorney as tothe reasonable 
charges for services.—Wilson v. Union Distilling Co., 
Colo., 66 Pac. Rep. 170. 

13. ATTORNEY AND CLIENT—Rights of Attorneys to 
Contract with Adversary.—Attorney and client may 
contract as tosubject-mattero employment or with 
adversary of client, where a suit is pending between 
him and the client.—Vanasse v. Reid, Wis.,87N. W. 
Rep. 192. 

14. BAaNKRUPrcy—Composition.—Whether a _ pro- 
posed composition is forthe interest of creditors de- 
pends on whether they would thus receive more or 
less than would reasonably be expected from the ad- 
ministration of the estate.—Adler v. Jones, U.S.C. C. 
of App., Sixth Circuit, 109 Fed. Rep. 967. 

15. BANKRUPTCY — Preference.—One who, during 
insolvency of debtor and within four months of bank- 
ruptcy, has had claims paid, has received a prefer- 
ence within Bankr. Act 1898, § 57, cl. ‘‘g,”. and section 
60, cl. ‘‘a."—Jn re Bashline, U.S. D.C., W. D. (Pa.), 
109 Fed. Rep. 965. 

16. BANKRUPTCY — Raferee’s Jurisdictiow.— Under 
Bank. Act. § 38, par. 4,4 referee cannot determine a 
question relating to confirmation of a composition, 
but may report the: facts.—Adler v. Jones, U. 8. ©. C. 
of App., Sixth Circuit, 109 Fed. Rep. 967. 


17. BanKRuPTCY—Term ‘‘Insolvency.”—The term 
‘‘insolvency,” under bankrupt and insolvent laws, 
means inability to pay debts in the regular course of 
business.—Marvin v. Anderson, Wis., 87 N. W. Rep. 
226. 

18. BANKS AND BANKING— Petition to Recover on 
Certificate of Deposit.—Where depositor in insolvent 
bank received certificate of deposit, petition by him 
for order requiring receiver of the bank to pay over 
the deposit held insufficient for not offering to surren- 
der the certificate of deposit.—Hyland vy. Roe, Wis., 
87 N. W. Rep. 252. 

19. BILLS AND Nores—[noocent Purchaser.—Where 
payee of notes sells the same to innocent purchaser, 
and repurchases,he has no better rights against maker 
than he had in the first instance.—Andrews v. Robert- 
son, Wis., 87 N. W. Rep. 190. 

20. BraipGEs — Construction.—Rev. St. 1898, § 1319, 
does not authorize the county board to contract 
jointly with atown board for the construction of a 
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bridge.—Johnson v. Buffalo County, Wis., 87 N. W. 
Rep. 240. 

21. CARRIERS—Passevgers—Assault by Conductor.— 
Where a conductor assaults a passenger, the carrier is 
liable, though the assault is in retaliation of an as- 
sault committed upon the conducter because of 
abusive words.—Birmingham Ry. & Electric Co. v. 
Baird, Ala., 30 South. Rep. 456. 

22. CERTIORARI—Enforcing Liens.—Certiorari held 
not an appropriate remedy to enforce the rights ofa 
lessee of school lands whose lease had been canceled 
by the board of land commissioners.—State Board of 
Land Com'rs vy. Carpenter, Colo., 66 Pac. Rep. 165. 

23. CERTIORARI—Temporary Injunction.—Certiorars 
willnot lie to review an error in the granting of a 
temporary injunction, as 2 Ballinger’s Ann. Codes & 
St. § 6500, authorized an appeal therefrom.—Parker v. 
Superior Court of Snohomish County, Wash., 66 Pac. 
Rep. 154. 

24. CHARITIES—Sectarian College.—A device of 
property for the establishment and maintenance ofa 
sectarian college held to be for a charitable purpose, 
so as not to be included inthe statute of uses.—Jn re 
Stewart’s Estate, Wash., 66 Pac. Rep. 148. 

25. CHATTEL MORTGAGES —Not Recorded — Inter 
Parties.—A chattel mortgage is valid as between the 
parties thereto, though itis not acknowledge or re- 
corded.—Morse v. Morrison, Colo., 66 Pae. Rep. 169. 

26. CONFLICT OF Laws—Insolvence—Foreign Cred- 
itors.—Comity between states will not require the 
courts to give foreign creditors an advantage over 
resident creditors of insolvent.—Thum v. Pyke, Idaho, 
66 Pac. Rep. 157. 

27, CONSTITUTIONAL LAaw—Delegation of Legislative 
Authority.—Act March 21, 1901, authorizing the gov- 
ernor to appoint acommission to district wards in 
cities, held an unlawful delegation of legislative 
power.—Gilhooly v. City of Elizabeth, N. J., 49 Atl. 
Rep. 1106. 

28, CONTEMPT—Jurisdiction.—An appeal allowed by a 
judge of the circuit court of appeals held to have been 
perfected, so as to give that court jurisdiction to pro- 
ceed for contempt against one who assisted in resist- 
ing the enforcement of its writ of supersedeas.— 
Anderson v. Comptois, U. 8S. C. .C. of App., Ninth 
Circuit, 109 Fed. Rep. 971. 


29. CONTRACTS—Evidence.—In an action on a con- 
tract for car loads of boxes, held, thatthe defend- 
ant was precluded from objecting to the submission to 
the jury of the question of the number of boxes con- 
stituting car load.—Lowry v. Saginaw Specialty 
Co., Mich., 87 N. W. Rep. 194. 


30. CONTRACTS—Executed Consideration.—A past 
consideration, which imposes no obligation at the 
time it was furnished, is sufficient to support any 
promise.—Davis v. Anderson, Va., 39S. E. Rep. 688. 


31. CONTRACTS—“‘Good” Consideration.—A contract 
founded on a good, but not on a valuable, considera- 
tion held voluntary, and void as to creditors.—Davis 
v. Anderson, Va., 398. E. Rep. 588. 


33. CONTRACTS—Right to Terminate.—Party to a 
contract not in default held entitled to terminate iton 
failure of the other to comply in substantial matters. 
—Balance v. Vanuxem, IIl., 61 N. E. Rep. 85. 


33. CONTRIBUTION — Redemption.—Where plaintiff 
redeemed two lots from sale under foreclosure of 
trust deed, only one of which he was entitled tore- 
deem, and that one chargeable with payment of the 
entire loan for which the deed was given, he was not 
entitled to contribution from the other by reason of 
such redemption.—Huber vy. Hess, IIl., 66 N. E. Rep. 61. 


34. CORPORATIONS—Creditors Lien on Assets.—Cred- 
itors of a corporation has no equitable lien on the 
assets until the corporation is insolvent or has sus- 
pended business.—Marvin v. Anderson, Wis., 87N. W. 
Rep. 226. 





85. CORPORATIONS—Foreign Corporations.—Under 
Mills Ann. St. § 491, held, that a foreign corporation, 
which filed its certificate appointing a local agent on 
February 20, 1896, filed the required statement within 
the required time bya filing on February 13, 1897.— 
Fraser v. Mines Leasing Co., Colo., 66 Pac. Rep. 167. 

36. CORPORATIONS—Right to Sell to Stockholders.—A 
solvent going corporation can sell its property in the 
regular course of business, though the vendee is a 
stockholder.—Marvin v. Anderson, Wis., 87 N. W. 
Rep. 226. 

37. CouRTS—Appeal{Bond.— Money paid a surety com- 
pany for furnishing an appeal bond on an appeal to 
the circuit court of appeals is not taxable as costs.— 
Lee Injector Mfg. Co. v. Penberthy Injector Co., U. 
8.C.C. of App., Sixth Circuit, 109 Fed. Rep. 964. 

88. Costs — Printing Briefs.—Disbursement for 
printing briefs in the circuit court of appeals are not 
taxable as costs.—Lee Injector Mfg. Co. v. Penberthy 
Injector Co., U. 8. C. C. of App., Sixth Circuit, 109 Fed. 
Rep. 964. 

39. COUNTIES — County Government Act.—County 
Government Act 1897, § 13, conferring powers co-ordi- 
nate with those conferred by Const. art. 11, held void. 
—Ez parte Anderson, Cal., 66 Pac. Rep. 194. 


40. COUNTIES—County Treasurer — Interest.- Under 
Comp. Laws, §§ 1197-1200, a county treasurer held not 
entitled tothe interest on tax moneys collected and 
deposited by him.—Board of Suprs. of Kent County v. 
Verkerke, Mich., 87 N. W. Rep. 217. 


41, COUNTIES—Special Tax Levy.—Under Act Dec. 13, 
1898, providing for the working of public roads in cer- 
tain counties and authorizing the levy ofa special 
tax, the commissioner’s court of such a county held to 
bave no authority to levy a special tax in addition to 
the regular county tax, if the latter is fixed at the rate 
of One-half of 1 per cent., which isthe full constitu- 
tional limit.— Frederick v. Northern Alabama Ry. Co., 
Ala., 30 South. Rep. 426. 


42. Courts—Inferior Appellate Courts.—Hurd’s Rev. 
St. 1899, p. 526, creating branch appellate courts, held 
constitutional, as within Const. 1870, art. 6, § 11, con- 
ferring on the legislature power to create inferior ap- 
pellate courts.—Berkenfield v. People, Ill., 61N. E. 
Rep. 96. 

43. CRIMINAL EVIDENCE — Corroboration.—Evidence 
astothetrailing and baying of a bloodhound held in- 
admissible,in a larceny prosecution,to corroborate 
statements as to the guilt of defendants.—State v. 
Moore, N. Car., 898. E. Rep. 626. 


44. CRIMINAL LAW — Grand Jury—Illegal Panel.—The 
objection that a grand jury was not drawn and im- 
paneled as required by law is not saved for review by 
a motion to quash the indictment for insufficiency.— 
Berkentfield v. People, Ill.,61 N. E. Rep. 96. 

45. CRIMINAL LAW—Trial — Postponement.—Where a 
week elapsed between the first arraignment and the 
preliminary examination, it was not error to refuse a 
further postponement that accused might procure an 
attorney.—People v. Figueroa, Cal., 66 Pac. Rep. 202. 

46. CRIMINAL TRIAL — Conversation by Juror.—Con- 
versation by jurof with another person entirely for- 
eign to the case on trial, in the presence and hearing 
of the sheriff and other jurors, held not to render ver- 
dict of conviction void.—State v. Cotts, W. Va., 39 S. 
E. Rep. 605. 

47, CRIMINAL TRIAL—Cross-Examination of Accused. 
—Under Pen. Code, § 1328, held error, on criminal 
prosecution, to allow accused, who had offered him- 
self as a witness, to be cross-examined as to matters 
not touched on in his examinationin chief.—People 
v. Rodrigues, Cal., 66 Pac. Rep. 174. 

48. CRIMINAL TRIAL—Diagram by Attorney.—Where 
the district attorney drew a diagram of the scene of 
the crime, and used it in the examination of the wit 
nesses, no valid objection could be raised.—People v 
Figueroa, Cal., 66 Pac. Rep. 202. 
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49. CRIMINAL TRIAL—Mistake in Name of Juror.— 
Mistake as toj‘second initial in list of jurors handed 
defendant held immaterial.—Kimbrell v. State, Ala., 
30 South. Rep. 454. 

50. CRIMINAL TRIAL—Response of Jury to the Issue. 
— Where issue was joined in acriminal case on pleas 
of not guilty, former conviction, and former jeopardy, 
the conviction will not be reversed on appeal because 
of the jury’s failure to respond only to the plea of not 
guilty.—Dannelley v. State, Ala., 30 South. Rep. 452. 

51. DEATH BY WRONGFUL ACT—Excessive Damages. 
—In an action by parents against arailroad for the 
wrongtul death oftbeir son, defendant’s employee, a 
verdict for $8,000 held excessive.—Atchison, etc. Ry. 
Co. v. Van Belle, Tex., 64S. W. Rep. 397. 

52. Divornce—Appeal.—The fact thata divorce suit 
isa suitin equity does not authorize an appeal under 
the rules allowing appeals in equity.—Martin v. Mar 
tin, Wis.,87N. W. Rep. 232. 

538. DivorcE—Speeial Findings.—In an action for di- 
vorce, findings negativing the charge of cruelty held 
also to negative an allegation of desertion, and special 
findings are therefore unnecessary.— Kepfiler v. Kep- 
fler, Cal., 66 Pac. Rep. 208. 


54. EJECTMENT—After-Acquired Title.—A plaintiff in 
ejectment can only recover on the title alleged in the 
declaration, and not on an after-acquired title.— 
Nowlen vy. Hall, Mich., 87 N. W. Rep. 222. 


55. ELECTION—Contest—Evidence.—On an election 
contest, held proper for the court to admit ballots to 
which there were attached a stub that should have re- 
mained in the books from which the ballots were 
taken.--Faroham v. Boland, Cal., 66 Pac. Rep. 200. 


56. ELECTIONS— Evidence — Secrecy.—In an election 
contest, it is not competent to ask a witness for whom 
he voted,so long asthe witness has not waived his 
right to secrecy.—Black v. Pate, Ala., 30South. Rep. 
434. 

57. ELECTIONS — Qualifications of Voters.—Declara- 
tions of a voter, made after election, as to his qualifi- 
cations, held not admiss!ble in an election contest to 
show he was disqualified.—Black v. Pate, Ala., 30 
South. Rep. 484. 


58. ELECTIONS—Secrecy of the Ballot.—Secrecy re- 
quired in slections held not applicable to one guilty 
of illegal voting.—Black v. Pate, Ala.,30 South. Rep. 
434. 


59. ELECTRICITY—Right to Use of Streets.—Until a 
borough council passes an ordinance regulating the 
use of streets, and electric light company, having ob- 
tained the consent of owners, may string its wires in 
the borough streets.—Point Pleasant Electric Light & 
Power Co. v. Borough of Bay Head, N. J., 49 Atl. Rep. 
1108. 


60. EMBEZZLEMENT — Defense.—UContention that ac- 
cused, the secretary of a corporation, who had misap- 
propriated its noneys, was not guilty because by-laws 
of corporation required treasurer to keep such mon- 
eys held without merit; it appearing the secretary 
actually had control of them in the business.—People 
v. Butts, Mich., 87 N. W. Rep. 224. 


61. EMINENT DOMAIN—Compensation.— Where a rail- 
road company has entered upon land and paid no 
compensation therefor, and there was a demand for 
compensation, the railroad company is not entitled to 
enjoin ejectment without being compelled to pay com- 
pensation for the land so taken.—McLure v. Alabama 
Midland Ry. Co., Ala., 80 South. Rep. 440. 


62. EMINENT DOMAIN — Compensation—Conveyance. 
— Where, pending the hearing of exceptions to allow- 
ance of compensation in condemnation proceedings, 
the land was conveyed, the owners of the land when 
the report was confirmed were entitled to compensa- 
tion.—Virginia- Carolina Ry. Co. v. Booker, Va., 39S. 
E. Rep. 591. 





63. EMINENT DOMAIN — Public Purpose—Demurrer.— 
The objection that the face of a petition to condemn 
land for public purpose shows thatthe alleged pur- 
pose is not public may be raised by demurrer.—Parker 
v. Superior Court of Skohomish Co., Wash., 66 Pac. 
Rep. 154. 

64. EQuiTy—Special Commissioner to Execute De- 
cree of Sale.--In suit to enjoin a sale under trust deed, 
where defendants set up judgment liens, and asked 
for marshaling of assets and sale to pay liens, held 
proper to appoint a special commissionerto execute 
decree of sale.—Martin v. Kester, W. Va., 39S. E. Rep. 
599. 

65. ESTOPPEL—Heirs Bound by Deed of Ancestor.— 
Heirs who assert the validity of certain deeds through 
which their ancestor acquired title, in ejectment 
therefor, cannot defend a suit on a mortgage given by 
the ancestor on the ground ofthe invalidity of such 
deeds.—Cline v. Wixson, Mich.,87N. W. Rep. 207. 

66. ESTOPPEL—Wife’s Laches.—Evidence ofa wife’s 
laches, negligence, and silence held to estop her from 
claiming title to her property, which her husband 
had wrongfully conveyed to a bona fide purchaser.— 
Murpby v. Ganey, Utah, 66 Pac. Rep. 190. 

67. EvIDENCE—Deposition.—Under Mill’s Ann. St. §§ 
4816, 4822, the deposition of plaintiff's agentin replevin 
against executor held admissible.—King Shoe Co. v. 
Chittenden, Colo., 66 Pac. Rep. 173. 


68. EVIDENCE — Expert — Hypothetical Question.—A 
hypothetical question asked an expert held not sub- 
ject to the objection that it was not based on the case 
shown by the evidence.—Collins v. City of Janesville, 
Wis.,87N. W. Rep. 241. 


69. EVIDENCE—Non-Expert—Manner of Walking.—A 
non-expert witness may testify in an action for per- 
sonal injuries as to the manner in which plaintiff 
walked after recovering from the injury.—Collins v. 
City of Janesville, Wis.,87N. W. Rep. 241. 


70. EVIDENCE—Parol — Ambiguity.—Parol evidence 
held admissible to explain meaning of words which 
are ambiguous when applied tothe subject-matter.— 
Andrews v. Robertson, Wis., 87 N. W. Rep. 190. 


71. EVIDENCE—VPhotographs.—A photograph of the 
place of the accident held inadmissible, being taken a 
year after the accident occurred, and not shown to 
represent the situation as it was.—Iroquois Furnace 
Co. v. McCrea, Ill., 61 N. E. Rep. 79. 


72. EXECUTORS AND ADMINISTRATORS — Appoint- 
ment.—In asuit by an administrator against the ad- 
ministrator to collect, the appointment of the admin- 
istrator, unless void, cannot be questioned.—Salomon 
v. People, Ill., 61 N. E, Rep. 83. . 


73. EXECUTORS AND ADMINISTRATORS — Presentment 
of Claims.—The fact that executors know a claim is 
made against the estate does not dispense with neces- 
sity of presenting it to the court under Administra- 
tion Act, § 70.—Morse v. Pacific Ry. Co., Ill., 61N. E. 
Rep. 104. 

74. EXECUTORS AND ADMINISTRATORS — Removal.— 
Au administrator who acquiesced inthe conduct of 
his attorneys in being retained by one ofthe heirs, 
who claimed the entire estate, held to have violated 
the duties of his trust, and to be subject to removal.— 
In re Healy’s Estate, Cal., 66 Pac. Rep. 175. 

75. FALSE IMPRISONMENT — Evidence.—Evidence is 
admissible on behalf of the plaintiff, in an action for 
false imprisonment, that he was confined with crim- 
inals and was compelled to sleep without adequate 
clothing.—Miller v. Fano, Cal., 66 Pac. Rep. 183. 

76. FALSE PRETENSES—Indictment.—An indictment 
charging the accused with having obtained credit by 
a false written statement of the credit of the firm of 
which accused was a member charges a criminal of- 
fense.—Berkenfield v. People, Ill., 61 N. E. Rep. 96. 

77. FEDERAL CouRTS—Jurisdiction of State Court.— 
The circuit court of the United States is without juris- 
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diction to enjoin a state from enforcing itsown laws.— 
State v. Chicago, R. 1. & P. R. Co., Neb., 87 N. W. Rep. 
188. 

78. FinEs—Imprisonment.—Where defendant was 
ordered to be imprisoned until a fine was satisfied at a 
certain rate per day, the failure to require defendant 
to work out the fine does not render the sentence 
void.—Berkenfield v. People, Ill., 61 N. E. Rep. 9%. 


79. FixTURES—Leanto.—A leanto attached to a sec- 
tion house, which was constructed by the section fore- 
man while occupying the house, held a fixture belong- 
ing to the realty, and not to the tenant.—Mueller v. 
Chicago, M. & St. P. Ry. Co., Wis., 87 N. W. Rep. 239. 


80. FRAUDULENT CONVEYANCES-— Reference to Master. 
—Where a debtor conveyed property as security for 
his debt, which was for several thousand dollars in 
items of from $5 to $20 each,another creditor is entitled 
to a statement of an account, and a reference to a 
mastec is proper.—Platt v. McUlong, N. J.,49 Atl. Rep. 
1125. 

81. FRAUDULENT CONVEYANCES — ‘‘Solvency.’’—A 
vendor is solvent at the time of the sale if he posses- 
ses a substantial excess of assets on a cash basis over 
his liabilities.—Marvin v. Anderson, Wis., 87 N. W. 
Rep. 226. 


82. GRAND JURY—Non-Attendance of Juror.—Under 
Code ch.157, § 4,when grand jurors drawn according to 
law fail to attend, the court may summon any quaili- 
fied persons, whether included in prepared list or not. 
—State v. Carter, W. Va., 30S. E. Rep. 611. 


83. GUARDIAN AND WARD.—Claim of guardian against 
ward’s estate for money paid the latter’s board held 
properly disallowed.—/Jn re Ceas’ Estate, Cal., 66 Pac. 
Rep. 187. 

84. HABEAS CORPUS—Presumption.—Where there is 
no bill of exceptions, nor anything shuwipg that the 
court’s consideration of the case was restricted to the 
validity of the commitment by the mayor, it will be 
presumed tbhatt he order of the probate court was cor- 
rect.—Pruitt v. State, Ala., 30. South. Rep. 451. 


&5. HIGHWAYS — Rule Where Two Vehicles Meet.— 
Pol. Code, § 2931, held to apply to a vehicle being 
driven on!a street car track which turned to the left 
on meeting a car, thereby colliding with a wheeiman 
on the right side of the road.—Dieh! v. Roberts, Cal., 
66 Pac. Rep. 202. 

86. Hicuways—Street Improvements—Cost.—Abut- 
ting property owners cannot be charged with the cost 
of constructing a street to the extent that such cost 
was increased by constructing the street under the 
tracks of a railroad.—Louisville Steam Forge Co. v. 
Mehler., Ky., 64S. W. Rep. 396. 


87. HigHways—Street Improvements—Damages.—In 
an action to enforce a lien for the cost of a street im. 
provement, the fact that the defendant has been dam- 
aged by a change of the street, and that no steps were 
taken to fix the damage before the injury was done, 
constitutes no defense.— Louisville Steam Forge Cov. 
Mehler, Ky., 64S. W. Rep. 396. ~ 

88. HOMICIDE — Declarations of Deceased.—Testi- 
mony of witness that before the killing he heard de- 
ceased say that the defendant was crazy is inadmissi- 
ble.—Kimball v. State, Ala., 30 South. Rep. 454. 

89. HOMICIDE—Evidence.—In prosecution for mur- 
der, evidence that a few hours before deceased had 
assaulted defendant with a gun, and that at that time 
a third person interfered with the deceased, who drew 
a gun and threatened to kill him, was not admissible, 
—Willingham v. State, Ala., 30 South. Rop. 429. 

90. HUSBAND AND WIFE—Power of Wife to Sell Land. 
—Code, § 2528, authorizing a married woman to alien- 
ate lands where her husband is a non-resident, held to 
apply where wife and husband are both non-residents. 
—High v. Whitfield, Ala., 30 South. Rep. 449. 

91. INJUNCTION—Adequate Remedy — Trespass.— A 
bill to restrain defendants from trespassing on com. 





plainant’s land held not maintainable, where there 
an adequate remedy at law.—High v. Whitfield, Ala., 
30 South. Rep. 449. 

92. INJUNCTION—Electric Wires.—Injunction will lie 
to restrain borough officers from cutting electric wires 
rightfully erected in the borough streets, since dam- 
ages would not afford an adequate remedy.—Point 
Pleasant Electric Light & Power Co. v. Burough of 
Bay Head, N. J., 49 Atl. Rep. 1108. 

93. INSURANCE—Refunding Taxes on Unearned Pre- 
miums.—Equity will compel.the state insurance su- 
pertendent to refund taxes collected on unearned pre- 
miums and enjoin their further collection.—German 
Alliance Ins, Co. v. Van Cleave, IIl., 61 N. E. Rep. 94. 

94. INSURANCE — Unliquidated Losses.—Rule that 
payment in part of the amount due on a contract at or 
after maturity does not operate as a satisfaction of 
the whole, held not to apply to an unliquidated loss 
under an open insurance policy.—Riggs v. Home Mut, 
Fire Protection Assn.,S. Car., 39S. E. Rep. 614. 

95. InTEREST—When Chargeabie.— Where the duty of 
one person is to be always ready to pay Over money 
whenever another is entitled to receive it, he is not 
generally chargeable with interest.—Mathewson vy. 
Davis, lll., 61 N. E. Rep. 68. 

96. INTOXICATING LIQUORS— Liability of Agent.—Con- 
viction cannot be bad,under an indictment for the 
illegal sale of liquors, where the evidence shows that 
defendant was only the agent or a friend of the pur- 
chaser in procuring the liquors.—Maples ¥. State,Ala., 
30 South. Rep. 428. 


97. INTOXICATING] LIQUORS—Liability of Agents of 
Seller.—Under an indictment for selling liquor with- 
out a license, a conviction cannot be had where the 
evidence shows that defendant acted only as the agent 
ora friend of the purchaser in procuring the liquor.— 
Bonds vy. State, Ala.. 30 South. Rep. 427. 


98. INTOXICATING LiIQuorRs—Licenses—Unjust Dis- 
crimination.—An ordinance prohibiting the granting 
of licenses for the sale of liquor in quantities of less 
than four gallons in a single package, except at a reg- 
ularly licensed saloon or dram shop, held not void for 
unjust discrimination.—People v. Harrison, Iil., 61N. 
E. Rep. 99. 

99. INTOXICATING LIQUORS—Selling to Minors.—Un- 
der Rev. St. 1898, § 1557, it is criminal for a saloon 
keeper to sell two drinks of liquor to an adult accom- 
panied by a minor, and to give one drink thereof to 
the minor.—Nelson v. State, Wis., 87 N. W. Rep. 235. 


100. JoDGES—De, Facto Judge.—Act done by de facto 
judge by color of office is valid, though it may after- 
wards be decided that he was not lawfully elected, or 
was d‘squalified, or that his office had been vacated.— 
State v. Carter, W. Va., 39S. E. Rep. 611. 


101. JuDGES — Special Judge.—Absence of special 
judge or refusal to hold court vacates his continuance, 
and, in absence of the regular judge, justifies election 
of some other person to hold court.—State v. Carter, 
W. Va., 39S. E. Rep. 611. 


102. JUDGMENT — Foreign Judgments — Open to In- 
quiry.—Jurisdiction of a court of a foreign state held 
open to inquiry when its judgments are sought to be 
enforced.—Thum y. Pyke, Idaho, 66 Pac. Rep. 157. 


103. JUDGMENT — Interlocutory Decrees.—Interlocu- 
tory decrees entered in a suit for an accounting be- 
tween owners of real estate held not res judicata as to 
existence of partnership between such owners.— 
Houck’s Admr. v. Kerfoot’s Admr., Va., 39 S. E. Rep. 
590. 

104. JUDGMENT—Proof of Collateral Fact.—A judg- 
ment is admissible to prove a collateral fact as 
against parties who were not parties to such judg- 
ment.—Phillips v. Yon, 8. Car., 398. E. Rep. 618. 

105. JUDGMENT — Res ‘Judicata—Under Code Civ. 
Proc. § 1911, judgment rendered in a vendor’s action 
to quiet title against purchaser held not res judicata 
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of the purchaser’s action to recover purchase money 
paid.—Heilig v. Parlin, Cal.,66 Pac. Rep. 186. 

1066. JoDGMEeNT—Setting Aside Default.—The author- 
ity of the superior court, under Code Civ. Proc. § 473, 
to set aside default, is confined to the discretion of the 
court, and will not be disturbed on appeal unless 
abused.— Winchester v. Black, Cal.,66 Pac. Rep. 197. 

107. Jury—Interest of Jurors.—Plaintiff, in action 
against employer for negligence, can question jurors 
as to their interest in the company which insured de- 
fendant against such liabilities.—Iroquois Furnace Co, 
v. McCrea, Ill., 61 N. E. Rep. 79. 

108. JuRY—Mistake in Names.—Mistake in name of 
jurors held to constitute no ground for quashing 
venire.—Kimbrell v. State, Ala., 30 South. Rep. 454. 


109. LANDLORD AND TENANT—Lessee’s Failure to 
Sign.—Failure of lessee of school lands to sign the 
lease held not to invalidate the same.—State Board of 
Land Comrs. v. Carpenter, Colo., 66 Pac. Rep. 165. 


110. LANDLORD AND TENANT—Lien of Furniture.— 
Mills’ Ann. St. § 2854, does not give the lessor of an 
office a lien on the furniture of his tenant for the rent 
thereof.—Morse v. Morrison, Colo., 66 Pac. Rep. 169. 


111. LANDLORD AND TENANT-— Statutory Lieno.—Where 
tenant agrees to pay a fixed rent for certain mules, 
and to pay a certain sum if such mules die, the amount 
fixed as indemnity is a personal obligation for which 


there is no statutory lien.—Bush v. Willis, Ala., 30 
South. Rep. 443. 
112. Larceny — Indictment.—Count of indictment 


charging larceny of goods held not defective for not 
stating the amount and quantity of the articles.—State 
v. Moore, N. Car., 39S. E. Rep. 626. 

118. LIBEL AND SLANDER— Damages.—W here a virtu- 
ous woman was subjected to repeated charges of 
whoredon, a verdict of $600 in an action for slander 
will not be deemed excessive.—Hacker v. Heiney, 
Wis.,87 N. W. Rep. 249. 

114. Licensks—Constitutionality.—Under Const. art. 
10, §§ 1, 4, held that Acts 1895-96, p. 213, authorizing the 
city of Lto levy a license tax on the business of manu- 
facturing was void, and ordinances passed in pursu- 
ance of the power imposing a license tax on manu- 
facturers were inoperative.—Thomas v. Snead, Va., 
39 S. E. Rep. 586. 

115. LiFe INSURANCE—Proper Party—Personal Repre- 
sentative.—The personal representative of one bene- 
ficiary held the proper party to bring an action ona 
life insurance policy.—Ives v. Mutual Life Ins. Co. of 
New York, N. Car., 39S. E. Rep. 631. 

116. MALICIOUS PROSECUTION—Inferring Malice.—In 
an action for malicious prosecution, malice may be 
inferred from the want of probable cause.—Lauter 
bach v. Netzo, Wis., 87 N. W. Rep. 230. 


117. MANDAMUS—Appeal.—An order awarding a writ 
of mandamus in a proceeding in which issue is joined 
by the return is a judgment in a civil action, from 
which an appeal may be taken.—State v. Giljohann, 
Wis., 87 N. W. Rep. 245. 

118. MANDAMUS—Motion to Quash.—A motion to 
quash cannot be properly interposed to return to a 
writ of mandamus.—State v. Giljohann, Wis., 87 N. W. 
Rep. 245. 

119. MARRIAGE—Annulment for Incapacity.—In a 
proceeding by a wife for separate maintenance, held 
competent to entertain a cross-bill fora decree an. 
nulling the marriage on the ground of defendant’s 
mental ineapacity.—Pyott v. Pyott, 111.,61 N. E. Rep. 
88. 


120. MECHANICS’ LIENS—Completed Machines.—Un 
der mechanic’s lien act, a lien does not attach for the 
purchase price of completed machines, which are 
stayed intheir places merely to make them steady 
and not to make them part of the realty.—Campbell 
v. John W. Taylor Mfg. Co., N. J., 49 atl. Rep. 1119. 

121. MORTGAGES—Assignee—Notice.—The rule tha 





an assignee of a mortgage, to protect himself from 
Payment to the mortgagee, must notify the mort- 
gagor,does not apply to a grantee ofthe mortgagor 
who has covenanted to pay the debt.—Schultz v. 
Sroelowitz, Ill., 61 N. E. Rep. 92. 

122. MORTGAGES — Description — Indefiniteness. — 
Mere indefiniteness in the discription of land con- 
veyed in a mortgage will not necessarily invalidate it» 
if certainty can be given the description by evidence 
of extrinsic facts showing the situation of the parties, 
etc.—Caston v. McCord, Ala., 30 South. Rep. 431. 

123. MORTGAGES—Equity of Redemption.—Wherea 
debtor deeds ,property toa creditor as security, he 
still hasan equity of redemption inthe property.— 
Platt v. McClong, N. J., 49 Atl. Rep. 1125. 

124. MORTGAGES —Foreclosure—Satisfaction.—On fore. 
closure, where satisfaction of mortgage is alleged, it 
must be by direct payment,or agreement what the 
sum supposed to be set off should be received as pay- 
ment.—Provident Life & Trust Co. v. Parrott, N. J., 49 
Atl. Rep. 1131. 

125. MORTGAGE—Lien.—Where part of mortgaged 
premises have been held for over 20 years by grantees 
ofthe mortgagor without offering to pay interest or 
principal, or other recognition of mortgage, and with. 
out entry by the mortgagee, the mortgage held nota 
lien on such portion.—Wills v. Field, N. J., 49 Atl. 
Rep. 1128. 

126. MORTGAGES—Notice of Foreclosure.—A notice 
of foreclosure by advertisement, which states the date 
and the place of record, is sufficient,though it does 
not state the correct date ofthe instrument.— Brown 
v. Burney, Mich., 87 N. W. Rep. 221. 

127. MORTGAGES—Payment ove Without Authori- 
ty.—Payment of a mortgage debt to one without au- 
thority to receive it held not to satisfy the mortgage. 
—Schultz v. Sroelowitz, Ill., 61 N. E. Rep. 92. 

128. MORTGAGES — Redemption.—Where two lots 
were conveyed by trust deed and subsequently de- 
vised to different persons, a judgment creditor of one 
of such persons held not entitled to redeem the lot 
devised to the other from sale on foreclosure of such 
deed, and by so doing he acquired no title thereto 
which he could have registered under the Torrens 
law.—Huber v. Hess, Ill., 61 N. E. Rep. 61. 


129. MORTGAGES—Sale—Purchase by Trustee.— Where 
the trustees in a trust deed sellithe property to a bank 
in which they are stockholders and directors, and the 
grantor sues to set aside the sale as void, injury to the 
complainant must be averred.—Copsey v. Sacramento 
Bank, Cal., 66 Pac. Rep. 204. 

1380. MORTGAGES—Valid Lien.—A mortgage given by 
an heir, who had acquired aconveyance of the land 
of his ancestor from another heir, who held under a 
forged deed, held to be a valid lien on the interest of 
the two heirs in the mortgaged property.—Cline v. 
Wixson, Mich., 87 N. W. Rep. 207. 

181. MUNICIPAL CORPORATIONS—Annexation.—Under 
Annexation Act 1889, § 18, ordinances relating to the 
sale of intoxicating liquors passed by a village before 
it became annexed tothe municipality held to con- 
tinue in full force and effect.—People v. Harrison, 
Ill., 61 N. E. Rep. 99. 

182. MUNICIPAL CORPORATIONS—Child on Sidewalk. 
—Achild ona sidewalk and indulging in play held a 
traveler, to whom the city owesthe duty of keeping 
its sidewalks in a reasonably safe condition.—Collins 
v. City of Janesville, Wis., 87 N. W. Rep. 241. 

133. MUNICIPAL CORPORATIONS—Compelling Execu- 
tion of Trust.—A city which is a devisee in a will held 
not required to allege, in a complaint filed to compel 
the trustees to execute the trust, that the corporation 
counsel was authorized tocommence the suit.—City 
of Seattle v. McDonald, Wash., 66 Pac. Rep. 145. 

134, MUNICIPAL CORPORATIONS—County Regulation of 
Business.—St. 1901, p..685, held to prevent county sup- 
ervisors from imposing any tax for revenue or for the 
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regulation of business within the limits of any munic- 
ipality in the county.— Ez parte Pfirrman, Cal., 66 Pac. 
Rep. 205. 

135. MUNICIPAL CORPORATIONS—Notice.—In an action 
for injuries received on a defective sidewalk, held, 
that the question whether the city had notice of the 
defect was for the jury.—Wilkins v. City of Flint, 
Mich., 87 N. W. Rep. 195. : 

136. MUNICIPAL CORPORATIONS—State Interference.— 
Act March 21, 1901, giving governor power to appoint 
commission to redistrict city wards, held unconstitu- 
tional as authorizing regulation of municipal affairs 
by a commission.—Gilhooly v. City of Elizabeth, N. J., 
49 Atl. Rep. 1106. 

137. NUISANCE-— Liquor Business.—lIllegally carrying 
on liquor business held not a nuisance, and to be en- 
joined as such,in absence of statute declaring ita 
nuisance.—Pike County Dispensary v. Town of Brund- 
idge, Ala., 80 South. Rep. 4651. 

138. OFFICERS—Extent of Authority.—Acts of public 
ofticer are valid only to the extent of the authority 
actually vested in that officer.—State v. Uhiiton, W. 
Va., 398. E. Rep. 612. 

139. OFFICERS—Sheriff’s Fees.—A sheriff, demanding 
fees, must point to some provision of law authorizing 
demand.—Torbert v. Hale County, Ala., 30 South. Rep. 
453. 

140. PARTITION—Validity.—Though oral partition 
proceedings were void for failure to join one of the 
parties, and as contrary to the statute of frauds, and 
not followed by 20 years’ possession, held, that the 
tenants in common could be estopped from denying 
the validity.—Wescoat v. Wilson, N. J., 49 Atl. Rep. 
1112. 

141. PARTNERSHIP—Unpaid Subscription.—Liability 
for corporate stock held not partnership, but indi- 
vidual liability.—Morse v. Pacific Ry. Co., I11.,61N. 
E. Rep. 104. 

142. PLEADING—Amendment.—Where, in an action 
for possession of realty, defendants set up a mort- 
gage to plaintiff and pray its cancellation, plaintiffs 
may amend by asking a foreclosure of the mortgage. 
—Roundtree v. Blount, N. Car., 398. E. Rep. 631. 

143. PLEADING — Amendment — Surprise. — Where 
notice of a proposed amendment setting up the de- 
fense of res judicata is given before the trial, and the 
court offers to grant acontinuance if the opposite 
counsel is taken by surprise, the granting of the 
amendment is not erroneous.—Murphy v. Ganey, 
Utah, 66 Pac. Rep. 190. 

144. PRINCIPAL AND AGENT—Not Taken on Condition. 
—Holder of note taken by his agent on condition not 
disclosed to such holder cannot repudiate the condi 
tion and enforce note.—Andrews v. Robertsun, Wis., 
87 N. W. Rep. 190. 

145. PRINCIPAL AND AGENT—Selling on Credit.—An 
agent cannot sell on credit, unless authorized. by 
power of attorney or by fixed usuage of trade.—State 
vy. Chilton, W. Va., 39S. E. Rep. 612. 

146. Process—Service on Foreign Corporations.— 
Jurisdiction of an action ina foreign state against a 
corporation held not obtained by service on a former 
secretary of the corporation, and judgment rendered 
thereon will not be enforced in the state.—Thum vy. 
Pyke, [daho, 66 Pac. Rep. 157. 

147. PROHIBITION—Jurisdiction. — An attempted ap- 
peal from an order overruling a demurrer to a petition 
to condemn land does not give the supreme court ju- 
risdiction to issue a writ of prohibition restraining the 
superior court from taking furtherjaction injthe cause. 
—Parker v. Superior Court of Snohomish County, 
Wash., 66 Pac. Rep. 1654. 

148. PUBLIC LANDS.—An entry of state land held spe- 
cial,entitling the locator to preference ever a ciaimant 
holding an older grant, but a younger entry.—Chris- 
tian v. Gernt, Tenn., 64S. W. Rep. 399. 

149. PUBLIC LANDsS—Extent—Boundaries.—Contract 





of sale by the state held not to include title lands 
within the calls of a certain lot, but only in front of, 
adjacent to, or abutting on the same.—Sheldon Log- 
ging Co. v. Gosser, Wash., 66 Pac. Rep. 151. 

150. QUIBTING TITLE—Bill—Allegations.—A bill filed 
under Code, §§ 809-813, to quiet title need not contain 
an offer to do equity.—Sloss-Sheffield Steel & Iron Co. 
v. Boardjof Trustee of University of Alabama, Ala., 30 
South. Rep. 433. 

161. QUIETING TITLE—Proof.—In a suit to quiet title 
plaintiff must establish the validity of his own title, 
as well as the invalidity of that of his opponent.— 
Shelton Logging Co. v. Gosser, Wash., 66 Pac. Rep. 
151. 

152. REFERENCE—Action to Recover Money.—Action 
to recover moneys collected by defendant on plaint- 
iff’s account held to be fora jury, and not for refer- 
ence.—Wilson v. Union Distilling Co., Colo., 66 Pac. 
Rep. 170. 

158. REFERENCE— Excessive Fees.—Trial court’s al- 
lowance of fees to referees in partition proceedings 
held not so excessive as to be an obvious abuse of dis- 
cretion, justifying reversal on appeal.—Treadwell v. 
Treadwell, Cal., 66 Pac. Rep. 197. 

154. REFORMATION OF INSTRUMENTS—Requisites.— 
The reformation of a contract on the ground of mis- 
take should not be decreed unless there is clear proof 
of mutual mistake, or mistake of one party induced 
by the fraud, deception, or wrong of the other party. 
—Clack v. Hadley, Tenn., 64S. W. Rep. 403. 


155. RELIGIOUS SOCIETIES — Realty—Possession.—A 
congregation after taking possession of realty pur- 
chased by their trustees, cannot contest the validity 
of mortgage given for tpurchase price.—Rountree v. 
Blount, N. Car., 39S. E. Rep. 631. 

156. SaLeS—Failure to Deliver.—Measure of damages 
for seller’s failure to deliver goods to buyer, knowing 
him to be a retailer, held to be the buyer’s profit; 
otherwise, the difference between the contract and 
market price.—Denhard y. Hirst, Ky., 64S. W. Rep. 
893. 

157. SET-OFF AND COUNTERCLAIM — Unliquidated 
Damages.—On bill to foreclose bond and mortgage on 
wife’s land given as collateral on husband’s note, hus- 
band cannot, on foreclosure, set up counterclaim for 
unliquidated damages.—Provident Life & Trust Co. yv. 
Parrott, N. J.,49 Atl. Rep. 1131. 

158. SPECIFIC PERFORMANCE—Contract to Maintain 
Water Stage.—Contract between state canal commis- 
sioners and Chicago sanitary district, whereby the 
latter agreed to maintain thejwater stage in canal, 
held not such as equity would specifically enforce.— 
Canal Comrs. v. Sanitary Dist. of Chicago, Ill.,61 N. 
E. Rep. 71. 


159. SPECIFIC PERFORMANCE—Damages.—Court, in 
an action to enforce specific performance of a con- 
tract, held to have power to retain jurisdiction 
thereof to assess damages for portion not enforce- 
able.—Lyle v. Addicks, N. J., 49 Atl. Rep. 1121. 


160. SPECIFIC PERFORMANCE—Inability to Enforce 
Decree.—Specific performance of an agreement to 
take down or remove a building Will net be decreed, 
because of the court’s inability to see that the work is 
carried out, and damages at law are an adequate 
remedy.—Armour'v. Connolly, N. J., 49 Atl. Rep. 1117. 


161. StaTE@é—Authority of Officer to Bid.—A state is 
not bound by unauthorized act of public officer.— 
State v. Chilton, W. Va., 39S. E. Rep, 612. 


162. STATES—Board of Land Commissioners.—Action 
may be maintained against the state board of land 
commissioners to reinstate a lease to school lands 
wrongfully canceled; the duties involving business, 
and not governmental duties.—State Board of Land 
Comrs. v. Carpenter, Colo., 66 Pac. Rep. 165. 

163. StaTes—Sale on Credit.—Secretary of state can- 
not sell books of state on credit, and is responsible 
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for their proceeds as if soid for cash.—State v. Chil- 
ton, W. Va., 39S. E. Rep. 612. 

164. STATUTES—Construction— Object of Enactment. 
—The general provisions of a statute are to be con- 
strued together in the light of the general objects and 
purposes Of its enactment, and so as to give effect to 
the main intent.—People v. Harrison, IIl., 61 N. E. 
Rep. 99. 

165. STATUTES — Duplex Title.—St. 1901, p. 635, held 
not open to the objection that the title i; duplex, in 
that It purports to treat of the powers of counties, and 
also the powers of municipalties.— xz parte Pfirrman, 
Cal. ,66 Pac. Rep. 205. 

166. TAXATION—Exem ptions—Charitable Educational 
Purposes.—Under Const., art. 10, §3, the legislature 
may exempt from taxation property the proceeds of 
which are used for charitable and educational pur- 
poses.—City of Staunton v. Mary Baldwin Seminary, 
Va., 39S. E. Rep. 596. 

167, TAXATION—Exempt Property—Injunction.—In- 
junction will lie to prevent the enforcement of a tax 
levied on exempt property.—City of Staunton v. Mary 
Baldwin Seminary, Va., 39 8S. E. Rep. 596. 

168. TAXATION — Sale—Void for Irregularities.—The 
failure to issue a subpoena to a delinquent taxpayer as 
required by the general tax law of 1889, in proceed- 
ings to sell lands for taxes, renders the sale void.— 
Nowlen v. Hall, Mich., 87 N. W. Rep. 223. 

169. TAXATION—Tax Deeds—Void Assessment. — Tax 
deeds issued on an absolutely void assessment, though 
regular on their face, held voidable.—Eaton v. Ben- 
net, N. Dak., 87 N. W. Rep. 188. 

170. TAXATION—Void Assessment.— Where the asses- 
Sor failed to attach an affidavit to assessment roll, 
taxes attempted to be charged during the year were 
wholly void.—Eaton v. Bennett, N. Dak., 87 N. W. Rep. 
188. 

171. TENANCY IN COMMON—Adverse Possession.— 
Where owner of real estate selis a half interest 
therein and takes a mortgage from the purchaser, he 
is in no condition to assert adverse possession until 
foreclosure.—Nowlen v. Hall, Mich.,87 N. W. Rep. 222. 


172. TRIAL—Argument — Opening and Close.— Where 
defendant admitted the delivery of a part of the goods 
sued for, and pleaded a counterclaim for failurs to de- 
liver other goods, the counterclaim being denied, de- 
fendant was entitled tothe concluding argument to 
the jury.—Denhard v. Hirst, Ky., 64S. W. Rep. 393. 


178. TRusts—Construction.—The word “sell” in a 
trust deed construed notto imply atransfer for val- 
uable consideration other than what had already 
passed.—Smith v. Baxter, N. J., 49 Atl. Rep. 1130. 


174. Trusts — Trustees — Liability for Interest.— 
Trustee, entitled to retain purchase money of land 
until title was perfected, held liable for interest from 
the time the title became perfect by limitations,— 
Mathewson v. Davis, 111.,61 N. E. Rep. 68. 


175. VENDOR AND PURCHASER—Copflict of Laws.— 
Where a contract was madein one state forthe pur- 
chase of land lying in another, and an action for 
breach of contract was brought in the state where the 
land lay, the law ofthe state in which the contract 
was made will govern as to the damages recoverable. 
—Atwood v. Walker, Mass., 61 N. E. Rep. 58. 


176. VENDOR AND PURCHASER — Entry.—Where a 
church voluntarily surrenders possession of realty 
claimed by purchaseto another, and re-enters under 
deed and mortgage executed by their trustees, they 
cannot repudiate the transaction and hold under their 
first contract of purchase.—Rountree v. Blount, N. 
Car., 39S. E. Rep. 631. 

177. VENDOR AND PURCHASER — Equitable and Legal 
Owners.—An equitable part owner of mining claims, 
who ‘assentsto the bonding of the same by his co- 
owner, who holds the record title, has no standing in 
equity to impeach aconveyance made in accordance 





with the terms of the bond.—Cline v. James, U.8.C. 
C. of App., Ninth Circuit, 109 Fed. Rep. 961. 

178. VENDOR AND PURCHASER — Misrepresentations. 
—A vendee of real estate held not entitled to a rescis- 
sien on the ground of misrepresentations, where the 
facts relative to which the representations were made 
were obvious.—Trammell v. Ashworth, Va.,398. E. 
Rep. 593. 

179. VENDOR AND PURCHASER — Misrepresentations. 
—Where a vendee of a house and lot occupied the 
same fora considerable time without claiming mis- 
representations onthe part of the vendor, held that 
she was not entitled to a rescission because of misrep- 
resentations.—Trammell v. Ashworth, Va., 39 S. E. 
Rep. 593. 

180. WATERS AND WATER CoURSES—Confiict of Juris- 
dictions.—Where a stream rises in Idaho and flows 
into Utah, a court of the former state has no jurisdic- 
tion totry the title and right tothe use ofthe water 
flowing in that portion of the stream which is situated 
in Utah and there diverted.—Conant v. Deep Creek & 
Curlew Val. Irr. Co., Utah, 66 Pac. Rep. 188. 

181. WATERS AND WATER COURSFS—Unreasonable 
Discrimination.—Equity will interfere to protect the 
public against unreasonable discrimination by a 
water company acting under a public franchise.—City 
of Mobile v. Bienville Water Supply Co., Ala., 30 
South. Rep. 445. 

182. WATER AND WATER COURSES — Use of Water.— 
Where it appeared that persons other than the plaint- 
iffs and defendants were entitled to a prior use of 
water of stream,thecourt properly refused to award 
defendants the use of all the water in excess of plaint- 
iffs’ allowance.—Brown V. Baker, Orceg., 66 Pac. Rep. 
193. 

183. WILLS—Bequest to a Class.—A bequest{in a will of 
a certain sum to various persons and tothe heirs at 
law of A, helda gift of such sum to each ofthe heirs, 
and not to them asa elass.—Auger Vv. Tatham, Ill., 61 
N. E. Rep. 77. 

184, WILL8— Construction of Devise.—A will in which 
testator directed a girl should be supported out of his 
estate so long as she remained a member of his fam- 
lly, or until she was 22, construed, and held to mean 
that the girl was entitled to support until she was 22. 
—Miller v. Miller, Va., 398. E. Rep. 597. 

185. WILLS — Construction of Legacy.—Will con- 
strued,and held, that a legatee took nothing under 
the clause of the will giving the legacy on the happen- 
ing of the contingency, where she was charged with 
the payment ofthe same by a subsequent clause of the 
will.—Woods v. Gilson, Mass.,61 N. E. Rep. 58. 

186. WILLS—Contest—Evidence.—In a will contest, a 
question asto whether witnesses observed “any pe- 
cullarity of manner, speech, or conduct” was admis- 
sible.—Hogan v. Roche’s Heirs, Mass.,61 N. E. Rep. 
57. 

187. WILLS- Contest—Evidence.—In a will contest, it 
was proper cross-examination to ask a witness 
whether he thought the testatrix had sufficient men- 
tal capacity at the time of an event stated.—Hogan v. 
BRoche’s Heir’s, Mass., 61 N. E. Rep. 57. 


188. WILL8 — Execution — Conflict of Laws.—Provis- 
ions of2 Civ. Code Cal.§ 1313, relative to charitabie 
devises, held not to apply to a will made in California 
devising realty situated in Washington.—/n re Stew- 
art’s Estate, Wash., 66 Pac. Rep. 148. 

189. WILLS—Trust Deed as Will.—A trust deed, pro- 
viding for the conveyance of property on the death of 
the trustee, held not void because not executed as a 
will.—Smith v. Baxter, N. J., 49 Atl. Rep. 1130. 

190. WITNESSES — Grantee of Deceased Grantor.— 
Rev. St. 1898, § 3413, does not prevent a grantee of a de- 
ceased grantor from testifying to conversations with 
the latter, in a suit by a divorced wife ofthe grantor 
to establish title in her own right to the property con- 
veyed.—Murphy v. Ganey, Utah, 66 Pac. Rep. 190. 





